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PREFACE. 



This small yolume is founded on about 
sixty text-books, which are referred to in 
it as often as any use has been made of 
them, and in other instances where a re- 
ference to them seemed desirable. And it is 
^e result of an attempt (commenced by the 
Author about two years ago) to supply what 
appeared to him to be a great desideratum; 
namely, a very compendious First Book for 
students in Common Law and Bankruptcy, 
forming a companion to his Manual of Equity, 
which has been so fevourably received. But 
the writer believes it might be also useful to 
some practitioners in Equity and Convey- 
ancing, upon some points contained in the 
following pages, to which their attention 
may not have been directed in the course of 
practice. And as the Author has reason to 
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believe that his Manual of Equity has been 
found of use even by Chancery Barristers, 
so, perhaps, some members of the Common 
Law Bar may find this Manual of Common 
Law useful for perusal, or for reference on 
circuit, where they may have no opportunity 
of consulting larger and superior works. 

It may be also observed, that the General 
Beader would find it neither a difficult nor a 
disagreeable task, to collect from these pages 
a body of information which would be most 
useful to him in daily life, as calculated to 
preserve him from much expense, trouble, 
and annoyance, too frequently resulting 
from ignorance of this subject. 

The student may not be able to resort to 
the treatises on the more specific heads of 
Law which are cited in these pages ; but it 
will of course be necessary for him to pass 
on from the perusal of this book to the study 
of some other general Text-books. And 
from their comprehensiveness, and the very 
able, agreeable, and instructive style in which 
they are written, the Author would recom- 
mend him to select Broom's Commentaries 
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on the Common Law, Addison's Contracts, 
Addison's Torts, the works of the late Mr. 
John William Smith on Leading Cases and 
on Contracts, Stephen's Commentaries on 
the Laws of England, and Best on Evi- 
dence.* These works form a comprehen- 
sive and yet very compendious collection 
of general Text-books ; and the student will 
find it highly desirable not merely to consult 
them occasionally, but to possess and peruse 
them. But perhaps the most expedient course 
for him to adopt, would be, first to read 
through this Manual once or twice by itself; 
and then to expand his knowledge, by con- 
sulting the passages in those works, as re- 
ferred to in this book, when he peruses it 
for the second or third time. By adopting 



* Mr. Broom's Commentaries extend to Practice, which 
is generally exdnded from this Manual, except so feir as 
regards the nature of the different actions and proceedings 
other than by action. And they include Criminal Law, 
which forms no part of the subject of these pages. The 
student will find these Commentaries, the work of Mr. 
John WiUiam Smith on Contracts, and the works of Mr. 
Addison, very interesting, as well as very profitable. And 
there is another book by Mr. Broom — his work on Legal 
Maxims — which would be most useful to the student, 
though not cited in these pages. 
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such a course, he will be enabled to en- 
large, explain, and illustrate, by memory or 
manuscript additions, what he has read in 
the following pages, as well as to find the 
authorities for it. 

Although, of course, this little book is not 
at all a substitute for those larger works — 
comprising, as each of them does, a mass of 
points, cases, and comments, necessarily 
excluded from this — yet it may prove a 
useful introduction to them ; and may also 
serve as an epitome and nucleus of a great 
number of the points that are most funda- 
mental, or most constantly recurring in daily 
life, and therefore most particularly impor- 
tant to be accurately known and well fixed 
in the mind. 

As it is entirely different, in its nature and 
the purposes for which it is adapted, from 
the works on which it is founded, and from 
all other works on Common Law, and there- 
fore cannot be regarded as competing with 
any of them ; so, on the other hand, the 
writer believes that, for the same reasons, 
none of them would serve as a substitute for 
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it ; and that conaequently it may be oon^ 
sidered as simply a/a attempt to supply a 
vacant place. 

The chapter on JBankruptcy is an original 
consolidated abridgement and arrangement 
of the leading provisions of the two great 
Bankruptcy Acts. In the present unsettled 
state of the subject, the Author did not think 
it expedient to trouble the fieader with more 
than this. 

As to the rest (comprising the main body) 
of the work, on Common Law, great has been 
the expenditure of time and thought^ in 
selecting, arranging, digesting, compressing, 
defining, distinguishing, and qualifying, which 
the preparation of it has involved. It bears 
the same relation to the text-books cited 
in it, as those books bear to the Beports and 
treatises on which they are foimded. And 
in general, if the reader wishes to have the 
unabridged and unaltered language of the 
writers cited upon any point, he must turn 
to their pages, as referred to, for their pre- 
cise language, as well as for the cases, reasons, 
illustrations, and other matter connected 
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with such point. To have added these, 
would neither have been right towards those 
Authors, nor compatible with the limited 
bulk, price, and design of this volume. 

To his very learned friend, Mr. 0. D. 
Tudor (who has done so much service to the 
Profession by valuable works on various 
branches of the Law), and to his College 
friend, Mr. Greorge Miller, of Lincoln's Inn 
and of the Home Circuit, the Author is 
indebted for kindly perusing the proof sheets, 
and offering some useful suggestions. 

For the imperfections of this Manual, the 
generous Reader will make allowance, when 
he considers how extensive is the field of 
legal lore which it has been necessary to 
traverse. 

Lincoln's Inn: 
Long Vacation, 1862.' 
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PAET I. 

OF PBIVATE RIGHTS AND WRONGS CONCERNING THE 
PERSON, CHARACTER, OR REPUTATION. 



CHAPTER I. 

OP CORPORAL SECURITT. 



Part I. LiFE is the immediate gift of God, a right 
L' inherent by nature in every individual. (1 

Rlffht to life 



fwrpoSi Bl. Com. 129, 134.) And, as a general, rule, 
•ecur ty. everyoue is also entitled to immimity from 

all corpora] insults and injuries. 
Injuries to Injuries to corporal security are either 

corporal 

•ecurity. dircct or Consequential. (Broom Com. 662 ; 
3 Ste. Com. 461.) 

eth ioteot. In order to maintain an action for a bodily 
injury, whether direct or consequential, it is 
not essential to show that it originated in 
any evil intent, or was wilful. A person 
may be sued for an act done accidentally or 
by mistake, unless it was unavoidable or 
occasioned by the plaintiflf's negligence. 
Frequentiy, however, such injuries may be 
made the subject of a criminal prosecution ; 
and in that point of view the existence of a 
criminal intent may be most material. 
(Broom Com. 662-3 ; Eoscoe on Evid. 592.) 
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Section L 
Of Direct Injuries to Corporal Security. 
Corporail security may be directly affected ^^''^ 

Gap. I. 

by threats, assault, battery, wounding, or Sec. I. 
mayhem* 

1. Threats of bodily hurt, through fear i. Threat*. 
of which a person's business is interrupted, 

are a ground of action. But they do not 
constitute a ground of action where they 
produce no inconvenience, (3 Ste. Com. 459.) 

2. An apparent attempt or offer, coupled 2. Atwuit. 
with a present ability, to do hurt to the 
person of another, constitutes an assault; so 

that even the holding up a fist or shaking a 
whip, when near enough to be able to hit, or 
advancing with a whip or a fist uplifted in a 
threatening manner, is an assault. (Selw. 
N. P. 26 ; Add. Torts, 395; Broom Com. 664.) 

3. A battery, as distinguished from an 3. Battery, 
assault, is the actual and unwarrantable 
striking a person, or touching him, in a 
violent, angry, rough, rude, or insolent 
manner. (Add. Torts, 396; Broom Com. 

664, 666 ; 3 Ste. Com. 459 ; Selw. K P. 4.) 

4. Wounding is an aggravated species of *• wound- 
battery, amounting to a bodily hurt. 

5. Mayhem is the depriving a person of, 5, Majhem. 

B S 
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Past I. OF injuring, a member of the body which is 
Sec* I available for fighting (such as a leg, an arm, 

an eye, or a fore tooth), or otherwise injuring 

him corporally in such a manner as to 
diminish his power of fighting or defending 
himself. And for this, or for wounding, 
heavy damages are recoverable, imless the 
act amounts to a felony, or can be justified 
or excused. (Add. Torts, 396 ; 3 Ste. Com. 
460 ; Wharton's Law Lexicon.) 
Assault and If the plaintiff was the ag^essor, and 

battery in 

deieuce. struck Or cvcu Only assaulted the defendant 
in the first instance, and the act of the 
defendant was in actual self-defence, it is 
justifiable. And an assault and battery is 
justifiable when in actual defence of a wife 
or husband, parent or child, master or 
servant. But if a blow is struck after all 
danger is past, it is not justifiable. (Add. 
Torts, 396-7 ; Broom Com. 665 ; 3 Ste. Com. 
461 ; Eoscoe on Evid. 594 ; Selw. N. P. 32.) 

Forcible A churchwardcn or beadle may, if neces- 

ejectlon or 

entry. sary, lay hands upon a person, to turn him out 
of church, for improper behaviour during 
divine service. (Broom Com. 665-6 ; 3 Ste. 
Com. 461.) 

An assault and battery may also be justified 
on the ground of its being in defence of the 
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possession of a house or close, or of chattels. Pabt I. 
If a person forcibly enters into a house, he g^* j^ 

may be forcibly ejected; but if he enters 

quietly, he must be requested to retire before 
he can be lawfully turned out, and then, if 
he refuses to retire, the owner may use as 
much force as is necessary to compel him. 
But in neither case may an unnecessary 
degree of force be resorted to. (Add. Torts, 
397-8 ; Selw. N. P. 32-3 ; Broom Com. 665 ; 
3 Ste. Com. 461 ; Eoscoe on Evid. 597.) 

A forcible entry is not lawful, even where 
the law gives a right of entry. (Add. Torts, 
398 ; Cole on Eject 69, 70, 686-690; Wood- 
fell, 858, 860.) 

In the case of an affray, any person is Pattini? 

down aa 

justified in interfering and using such a**'*^'' 

degree of force as may be necessary for the 

purpose of separating the combatants and 

putting an end to it. (Add. Torts, 398-9 ; 

1 Burn's Justice, 56.) 

When a person has been assaulted in such where may- 
hem it ex- 

a way as to put him in fear of grievous cu«abte. 

bodily harm, mayhem inflicted in self-defence 

is excusable. But a person may not make Dispropor- 

tionate 

a return, in self-defence, wholly dispropor- '^"jjjjj^" 
tionate to the injury he has received. (Add. 
Torts, 399 ; Eoscoe on Evid. 594-5.) 
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Section II. 

Of Consequential Injuries to Corporal 

Security. 

Pabt I. Consequential, as distinguished from direct 
Cap. I. injuries, frequently arise from nuisances or 

from negligence. 

Definition of A nuisanco is something done which has 

a nuisance. , «. «. ,11 .1 

the effect of unwarrantably marnng the en- 
joyment of the rights of another person. 
Where re- Eodross caunot bo obtained for a thing as a 

dre«» not , , 1 . i 

granted. nuisanco, whcro it merely mvolves a reason- 
able use of the rights of* the person charged 
with creating it> and it merely abridges the 
pleasure of the person suflfering from it : it 
must, at the least, unwarrantably render the 
enjoyment of life or property uncomfortable. 
And hence the carrying on an oflFensive 
trade may be actionable if carried on in 
one locality, but not so if carried on in 
another. (See Add. Torts, 74 ; Eoscoe on 
Evid. 514-5; Selw. N. P. 1129-31; Bamford 
V. Turnley, 10 W. R. 803* And see p. 57, 
infra.) 
Different Some nuisances aflFect the enioyment of 
nuisances, rigbts Concerning the person ; others aflFect 
the enjoyment of proprietary rights. Some 
of the former are noticed in this section; 
some of the latter in a subsequent page. 
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Nuisances are either public or private. Pabt'I. 

Cap I 

Public or common nuisances are th ose things sbc. II. 
which prejudicially aflfect the public, Le. all 
persons who come within the sphere of their 
operation, though they may affect some per- 
sons more than others. Private nuisances are 
things prejudicial to the enjoyment of private 
rights. (Broom Com. 693 ; 3 Ste. 490.) 

If a person lawfully traversing land falls weiii of 
into an unguarded well or mining shaft, 
without negligence or misconduct on his 
part, the occupier of the land is responsible 
in damages. But if the person injured were 
trespassing, and the well or shaft were more 
than twenty-five yards from a public carriage- 
way, the occupier would not, be liable. 
(Add. Torts, 80, 95.) 

If a landowner suffers a path to his house Dangerous 
to be used, he is responsible for any act of 
his whereby injury arises to other persons, 
without giving them timely notice, or re- 
voking the licence to use it. (Add. Torts, 81.) 

If a householder leaves a cellar, vault. Dangerous 
area, or sewer unguarded, so close to a high- or»ewer«. 
way as to be dangerous to passengers in the 
dark or in foggy weather, he is responsible 
for any injury occasioned thereby. (Add. 
Torts, 82, 96 ; Koscoe on Evid. 528-9.) 
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Pabt I. Whoever keeps an animal which he knows 
Sbc. II. ^^ ^® wont to attack mankind, is liable to an 



Ferocious 
animals. 



action for damages by any person injured 
by it. But a person may allow a fierce dog 
to be loose at night for the protection of the 
premises ; yet not in the open approaches to 
a house, so as to injure persons lawfully 
coming to it. (Add. Torts, 96; Roscoe on 
Evid. 525-6 ; Dixon's Law of Farm, 110-21.) 
Injuries from An actiou mav be maintained for iniuries 

negligence or •' •^ 

careieuness. j.^ corporal sccurity arising from negligence 
or want of proper care, in other cases besides 
those of nuisances. 

lAjury from Thus, whcu a coach is overturned and a 

furious or 

careless driv- passenger is throwu out, owing to the care- 
lessness of the driver, the passenger may 
bring an action against the coach proprietor. 
(3 Ste. Com. 461 ; Roscoe on Evid. 518.) And 
a person walking or riding on a road, who 
sustains an injury in consequence of the 
furious, careless, or negligent driving of 
another, may maintain an action, unless his 
own want of reasonable care conduced to the 
injury. (See Oliphant on Horses, 225.) 

Duty of per- A Bcrson driving is not bound to keep on 

sons driving r o r 

and walking, ^e regular side of the road; but when on 
the other side, he must use greater care to 
avoid a collision. A person driving over a 
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crossing for foot-passengers, or in a crowded Pabt I. 
part, ought to drive slowly and carefully; sw**il 

but it is also the duty of a foot-passenger to 

use due care, so as not to get recklessly 
among the carriages. (Add. Torts, 240; 
Oliphant on Horses, 241-3 ; Roscoe on Evid. 
520-1.) 

And it may here be added that redress injuries to 

"^ ... the health. 

may be had by action for injuries to the 
health of an individual, by the sale of bad 
wine or provisions, or by the neglect or 
unskilful treatment of his medical attendant. 
(Broom Com. 692, 695-6; 3 Ste. Com. 462.) 

When the death of a person is caused by Action by 

•*■ *' p«>r tonal re- 

a tort which would have entitled him or her Sf^^^lSi* 

• J j.» i? J 1 killed by a 

to damages, an action for damages may be tort, 
brought by his or her personal representative, 
for the benefit of his or her wife, husband, 
parent, grandparent, step-parent, child, grand- 
child and step-child, in such shares as the 
jury shall direct; and the measure of da- 
mages is the actual or contingent pecuniary 
loss to the family from the death ; but the 
jury cannot take into consideration the 
funeral expenses or mourning, or the mental 
sufiFering occasioned to the family. (Broom 
Com. 689-91 ; Wms. on Executors, 710-11 ; 
Add. Torts, 254, 267 ; 9 & 10 Vic. c. 93.) 

B 3 
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CHAPTER 11. 

OF CORPOKAL LIBERTT. 

Part I. EvERT adult has an inherent right of per- 

^tl?- sonal liberty, which consists in the power of 

Corporal^ locomotion without restraint other than by 

^°^' the due course of law. (1 Ste. Com. 145.) 

HowTio- This right may be violated by wrongfiil, 

lated* 

usually termed false imprisonment, or by 
wrongful, usually termed malicious arrest. 
Definition of Wrourful or falsc imprisonment is a tres- 

wrongful or ° * 

ionmintr*" P^^ Committed by arresting and detaining 
a person without legal grounds, or without 
legal warrant duly executed, whether such 
detention be in a prison, or in a private 
house, or in the street, or elsewhere. (Add. 
Torts, 400 ; Broom Com. 696 ; 3 Ste. Com. 
471-2; Selw. N.P.919.) 

In what it To constituto imprisonment, it is not 

concists. 

necessary that the person said to be im- 
prisoned should be under any physical re- 
straint or confinement. Any restraint on 
the free power of locomotion, though it be 
only by a show of authority or force, con- 
stitutes imprisonment. (Add. Torts, 400.) 
Authority of If a justico of the peace sees a felony or 
pj""^ 'other breach of the peace committed in his 
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presence, he may personally apprehend the Part I. 
felon or command any other person to ap- ^±^- 
prehend him ; but if the offence is committed 
in his absence, he must issue his warrant in 
writing to apprehend the offender. (Broom 
Com. 705 ; 1 Bum's Justice, 272.) 

A constable may not arrest a person, where a 

constable 

without warrant, merely on suspicion of his JJJJSMJir- 
having committed a misdemeanour. But if '*"** 
a constable has reasonable cause to suspect 
that a person has committed a felony, or if 
one man makes a reasonable charge of felony 
against another, and requires an officer to 
arrest him, the officer may detain him until 
he can be brought before a magistrate. And 
the constable will be secure, though it turn 
out that no felony was committed. (Add. 
Torts, 401-2; Broom Com. 700, 702; 1 Bum's 
Justice, 273 ; Selw. N. P. 936.) 

A constable may ex-officio arrest a person 
who in his presence has committed or threa- 
tens to commit an offence, or a breaker of 
the peace, and keep him until he can bring 
him before a magistrate. (Add. Torts, 404-6 ; 
1 Bum's Justice, 274 ; Selw. N. P. 938.) 

As a general rule, a private person may where a 

private per. 

not. without warrant, arrest another for a~»°"*y *"■: 

' ' . rest wiinout 

misdemeanour, except to prevent the con- ''■"^■°'- 
^inuance or the threatened renewal of a 
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Pabt I. breach of the peace. (Add. Torts, 102 ; 
' ' Broom Com. 697.) 

Any bystander is authorised, and indeed 
bound, to arrest an affrayer, and deliver him 
over to a peace oflBcer, to be carried before 
a magistrate, in order that he may be com- 
pelled to find sureties for keeping the peace. 
But a private individual may not do this 
after the affray is over, unless the affrayers 
remain, and there is reasonable ground for 
apprehending a renewal of the disturbance. 
If the afii-ayers disperse, they may not be 
pursued, or given in custody. (Add. Torts, 
405 ; Broom Com. 697 ; 1 Bum's Justice, 
276 ; Selw. N. P. 938.) 

Anyone is justified, and in fact legally 
bound, to arrest a person who in his 
presence has committed or attempted to 
commit a felony or inflicted a dangerous 
wound, or to prevent a person from commit- 
ing a felony, or to assist an officer demanding 
his help for the taking of a felon or the 
suppression of an affray. (1 Burn's Justice, 
275 ; Selw. N. P. 938.) 

A person found committing an offence 
against the Act relating to Malicious Injuries 
to Property, may be apprehended without 
a warrant, if taken in the very act, by any 
peace officer, or the owner of the property 
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injured, or his seryant, or any person Part I. 
authorised by him, and taken before some ^' 
neighbouring magistrate. (24 & 25 Vic. c. 
97, s, 61.) 

Anyone found committing an indictable 
offence between 9 p. m. and 6 A. m., may be 
apprehended by any private individual, and 
conveyed by him, or delivered to some peace 
officer to be conveyed, before a magistrate. 
(Add. Torts, 404; 14& 15 Vic c. 19, s. 11.) 

Anyone found committing an offence 
against property under the Metropolitan 
Police Act, may be arrested by the owner of 
the property, or by his servant, or any person 
authorised by him, and may be detained 
until he can be 'delivered into the custody of 
a constable. But the offender must be 
arrested in the very act, and not afterwards, 
however recently. (Add. Torts, 407 ; 2 & 3 
Vic. c. 47, s. 63, 66.) 

Anyone found committing an offence 
against the Larceny Consolidation Act, maybe 
apprehended by any person, and taken before 
a magistrate. And a person to whom pro- 
perty is offered to be sold, pawned, or de- 
livered, if he has reasonable cause to suspect 
that any offence against the Act has been 
committed with respect to such property, may, 
and ought to apprehend the party offering 
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Pabt I. the same, and take him before a magis- 
C^p^. trate. (24 & 25 Vict c. 96. s. 103.) 

Except in such special cases as these, in 
order to justify a private individual in 
causing the arrest of another, he must prove 
the commission of a felony, and the exist- 
ence of reasonable grounds for fairly sus- 
pecting that the plaintiflF either committed 
it or was implicated in it. (Add. Torts, 402; 
Broom Com. 699, 700 ; Selw. N. P. 937 ; 
1 Bum's Justice, 275.) 

A private individual who, without legally 
suflScient grounds, directs a police officer to 
take a person into custody without a magis- 
trate's warrant, thereby renders himself liable 
to an action for false imprisonment, in which, 
if it is successful, heavy damages are usually 
given. But when a person is arrested under 
a warrant, the person making the charge will 
be safe, unless he acted maliciously and 
without probable cause. (Broom Com. 
701 ; 1 Burn's Justice, 277.) 
Arrest of a If a plaintiff by affidavit satisfies a ludgfe 

person about x ^ j o 

{^*3*Jf^°8- that he has a cause of action against the 
m2id****" defendant, to the amount of 20L or upwards, 
and that there is probable cause for believing 
that the defendant is about to quit England, 
the defendant may be ordered to be arrested 
and detained, \mtil he give bail, or make a 
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deposit to secure the debt and costs. The Pakt I. 
person arrested, however, may apply to the * 
Court or Judge for a discharge, which will 
be granted if he satisfies the Court or Judge 
that he has not nor ever had an intention of 
leaving England. Yet, notwithstanding the 
discharge, the party procuring the arrest will 
not be liable to an action, if the order for 
the arrest was fairly obtained. But if the 
plaintiff has imposed on the judge, by a 
suggestio falsi or a suppressio veri, the de- 
fendant may bring an action against the plain- 
tiflf for a malicious arrest. (Add. Torts,433-4 ; 
Broom Com. 712-3; 1 & 2 Vic. c. 110, s. 3.) 

Any individual is authorised to confine confining a 

*' p«non ot un- 

a person of unsound mind, who appears ■®""*^"**"^- 
likely to do harm to himself or to any other 
person. (Add. Torts, 408.) 

The Court never interferes with the dis- Amount of 
cretion of the jury as to the amount of *°^^ 
damages for an assault and false imprison- 
ment, unless they are grossly excessive, or 
clearly founded on a mistaken or improper 
view of the matter. Any circumstances of 
aggravation on the one hand, and any cir- 
cumstances of extenuation, not pleadable as 
a defence, on the other hand, ought to be 
taken into account, to increase or lessen the 
damages. (Add. Torts, 429; Mayne, 263.) 
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CHAPTER III. 

OF SECURITT TO CHARACTER AND REPUTATION. 

Part L One of the most precious rights concerning 

O TTT X O O 

_! * the person, is that of security to character 

and reputation. This may be injuriously 
Defiunation. affccted by defamation, which is of two kinds ; 
namely, libel and oral slander. 



Libel de- 
fined. 



Section L 
Of Libel or Written Slander. 

Libel is a slander in writing, or in print, 
or by pictorial or other representation. 
(Wharton ; Starkie on Libel, Introd. ; Selw. 
N. P. 1049.) 

Libel is deemed a greater injury than 

ler*ffi^d oral slander, inasmuch as oral slander is sud- 

•Unde?. den and fleeting, whereas libel is deliberate, 

permanent, and in general propagated farther. 

Hence, a vague imputation of dishonesty, if 

oral, is not actionable, unless the imputation 



Distinction 
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had reference to the business of the person Pabt I. 
defamed, and had the effect of damaging sbc. I. 
him in it. But such an imputation, if 
published in. writing or in print, even 
without reference to his business, and with- 
out proof of any evil resulting from it, is 
actionable. (Add. Torts, 576 ; Selw. N. P. 
1049.) 

A person libelled will not be entitled to Pubucttion. 
an action, unless the libel be published. But 
parting with a libellous print or writing in 
order that it may become known, or the 
making a libel known to any third person, 
amoimts to a publication. (Broom Com. 
719, 729, 730; Selw. N. P. 1062.) 

All written or printed publications which what 

printed'or 

tend to preiudice the private character or .r^^tten pub- 

J^ o XT licatiooi are 

credit of another, or to render a person ridi- "**•"**"•• 
culous or contemptible, or to cause him to be 
hat^d, feared, or avoided, or to injure him in 
his business, are libellous ; and an action for 
damages is maintainable against the writer 
and publisher, imless the publication is a 
privileged communication, or the libeller can 
prove the truth of the libel. (Add. Torts, 
578-9; Broom Com. 718-9; 3 Ste. Com. 
465-8 ; Selw. N. P. 1049.) 

Malice is the gist of an action for libel or Mauce 
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Part I. slander. The word malice, however, is not 
Sec. L ^sed in the popular sense of ill-will, but in 
the legal sense of the intentional doing of a 
wrongful act ; and unless the injurious com- 
munication is privileged, the law implies 
malice in the legal sense, and though 
evidence of malice may be given to increase 
the damages, it is never deemed necessary* 
In the case of what would otherwise be a 
privileged communication, actual malice 
must be proved, in order to support an 
action. (Add. Torts, 580 ; Selw. N. P. 
1049, 1054, 1062 ; Eoscoe on Evid. 567.) 
priTiieged Where a communication is fairly made, 

oommunica- 

tiont. ^ ^]^Q discharge of some legal or moral 
duty, or for the necessary protection or 
investigation of an interest, or upon some 
other 'reasonable occasion or exigency, in 
the belief of its truth, and without actual 
malice, it is privileged. (Add. Torts, 580-1, 
587-8; Broom Com. 719-21, 724; 3 Ste. 
Com. 463, 466; Eoscoe on Evid. 570, 
574.) 

Letters by a Defamatory letters written and published 

clergyman. 

by a minister of religion, even though under 
the strongest sense of duty, are not privileged. 
(Add. Torts, 584.) 

Depositions or statements in the course of 
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a judicial proceeding before a court of com- Part I. 

C^Av XTT 

petent jurisdiction are privileged. But the g^^ l 



libeller may be punished by a prosecution o^i^aiatorj 
for perjury. (Add. Torts, 581 ; Roscoe on SSSTir * 



■r, -J ifH-i \ judicial pw>. 

Evid. 571.) ceedingt. 

Petitions and memorials to the proper Petitions and 

memorial* 

authorities, complaining of the serious mis- ~°h^^|;;* 
conduct of magistrates and public officers fiSttoS"^"* 
and officers of the army or navy, and con- 
taining statements honestly believed to be 
true, are privileged communications. (Add. 
Torts, 582 ; Eoscoe on Evid. 571.) 

Letters imputing grave misconduct to Lettcw to a 
clergymen, addressed to the bishop of the 
diocese, are privileged, if sent bona fide for 
the purpose of obtaining an enquiry into the 
matter by the bishop. (Add. Torts, 585; 
Selw. N.P. 585.) 

If a confidential communication is honestly commimica- 

"^ tions be- 

made between relatives or friends, purely to m^, 
prevent an injury, it is privileged. (Add. 
Torts, 585-6 ; Eoscoe on Evid. 567, 571-2.) 

In some instances, the reports of legal Reports of 

legal pro- 

proceedings have been held to be actionable ; ceedings. ' 
as in the case of statements of counsel 
unsupported by evidence, or untrue, unfEur, 
or exaggerated accounts, published after a 
trial is concluded, or disparaging com- 



20 OP SECURITY TO 

PahtI. ments, allegations, and opinions of the 
^S^L • reporter himself, or of any person other 
than one whose duty required him to make 
them, or matters of a grossly scandalous, 
blasphemous, or indecent nature. (Add. 
Torts, 592 ; Broom Com. 727-8 ; Selw. N. P. 
1052 ; Eoscoe on Evid. 574.) 
Information Information printed merely for the use of 

for members _ /• -r* t • • .-i 

of Pariia- momoers of Parhament is privileged, so far 
as its circulation is confined to them. (Add. 
Torts, 594.) 

Speeches of A member of Parliament, when speaking 

members of ^ ^ 

Parliament, in hig place, may freely remark upon the 
character of others ; but he will be respon- 
sible in damages, if he prints and publishes 
speeches of a libellous nature. (Add. Torts, 
594; Broom Com. 728; Selw. N. P. 1052 ; 
Eoscoe on Evid. 571.) 

Reports of Those who print and publish what passes 

public meet- 

»"«»• at public meetings are responsible for any 

defamatory matter. (Add. Torts, 594 ; Broom 
Com. 728-9 ; Selw. N. P. 1053; Eoscoe on 
Evid. 575.) 

Criticisms Fair and candid criticism, however severe, 

and com- 
ments, on a book, or a paper, or a work of art, or an 

entertainment, is allowable; but if the com- 
ment is malevolent, and exceeds the bounds 
of fair opinion, it is actionable. (Add. 



1 
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Torts, 594-5 ; Broom Com. 727 ; Selw. N.P. Part I. 
1050-1 ; Eoscoe on Evid. 575.) Sbc. I. 

Comments on the public acts of public co.^^,, 
men are allowable, so long as they are not pllbuc'men. 
made a mediimi for private malice. (Add. 
Torts, 596; Broom Com. 727; Boscoe on 
Evid. 562 ; Selw. N. P. 1055.)* 



Section II. 
Of Verbal Slander. 

Certain words are actionable in the case of scandaium 
a peer spiritual or temporal or a great oflBcer "'"*°*'"°** 
of state, which would not be deemed so in the 
case of an ordinary person. (Selw. N.P. 1253.) 

Mere abuse by word of mouth, however vitapera^ 
gross, is not actionable per se, that is, with- **^°- 
out allegation and proof of special damage, 
unless it amounts to scandalum magnatum, or 
it is spoken of a professional man or trades- 
man in reference to his profession or business, 
or unless it imputes an indictable offence. 
(Add. Torts, 597-9 ; Selw. N. P. 1253-5 ; 
Eoscoe on Evid. 569.) 

Words of mere suspicion, opinion, inquiry, y^^^^ ^j,^ 
advice, warnmg, or real regret, will not luncei rebut 

presuniptiofi 

create any cause of action, as the circum- «>' maiic^ 

^ Ab to false characters of servants, see infra, p. 237« 
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PabtL stances rebut the presumption of malice. 

^S^c'. il' (Add. Torts, 598 ; 3 Ste. Com. 466 ; Eoscoe 
on Evid. 572-4.) 

Troth of the And where the charge is true, it may be 
pleaded in justification. (Selw. N. P. 1266.) 

Imputation Words imputing heresy to a layman, or 

a^^ujtepr.or adultcry, or unchastity, are not actionable 
per se, except that by the custom of London 
an action may be maintained in the city 
Courts for imputing unchastity to a woman. 
(3 Ste. Com. 464-5 ; Selw. N. P. 1255 ; Add. 
Torts, 599.) 

Words «c- It is to be observed, however, that these 

tionable on 

Jpwiai ^^^ other defamatory words are actionable 
where the plaintiflF alleges and proves some 
special damage to have resulted from them. 
(3 Ste. Com. 464-5 ; Add. Torts, 597-612 ; 
Selw. N. P. 1259-60.) 
Imputation To affirm that a person has a contarious 

of a contagl- ^ o 

oos disease, (jiggase, the imputation of which may exclude 
him from society, is actionable. (Add. Torts, 
598; 3 Ste. Com. 465; Selw. N. P. 1254.) 

Words In. Words spokcu of a professional man or a 

Jarious to a . - , . /. . 

man in his tradesman, m reference to his profession or 

profession or "^ ^ 

business, busiuess, imputiug misconduct or gross 
ignorance or incapacity, and calculated to 
injure him in it, are actionable. (Add. Torts, 
598-9 ; 3 Ste. Com. 465 ; Selw. N. P. 1258.) 



account 

some 

damage 
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« 

Words directly tending to injure a clergy- Pabt L 

man in his profession, and to subject him to ^ u^' 



a loss of emolument, are actionable. (Add. 

Torts, 600.) 

Words are actionable where they impute 
to a person in office some specific miscooduct 
or unfitness. If they amount only to a vague 
imputation of general misconduct or unfit- 
ness for his situation, they will fail to support 
an action, without proof of special damage. 
(Add. Torts, 600 ; Selw. N. P. 1258.) 

If any special damage has resulted im- Repetition of 

a sunder. 

mediately and naturally from the utterance 
of slanderous words, an action for damages 
is then maintainable, even though the utterer 
was not the author of the scandal, but merely 
repeated what he had heard. But the original 
utterer of slanderous words is not responsible 
in damages for the subsequent repetition of 
them, except by persons who had an authority 
from him to repeat them, or were under an 
obligation to do so. (Add. Torts, 601-4; 
Boscoe on Evid. 576.) 

A person will be responsible for a slander- slanderous 
ous imputation, though made in the behef of Jn answer to 
its truth, in answer to an enquiry. (Add. 
Torts, 604.) 

We have seen that many communications 



24 OF SECtTRlTY TO 

Pabt I. of a defamatory nature are privileged, even 

Sbc.il ^^^^ ^J ^^J of libel. And, a fortiori, 
— - many such communications are privileged 

Malice in or. "^ r o 

and*ilt^***w^^^ they are merely oral. But although, 
^feg^ lorn- the making of a charge may be justified by 

munications. , . . j -i 

the occasion, yet it may be accompamed by 
such expressions, and may be made under 
such circumstances, as furnish proof of actual 
malice, and in such case it will be action- 
able. (Add- Torts, 605 ; Selw. N. P. 1254, 
1266-7.) 

In ordinary actions for slander, malice, 
that is, malice in the legal sense^ is presumed 
from the publishing the slanderous matter ; 
but in the case of what would otherwise be 
privileged communications, actual malice 
must be proved, in order to render them 
actionable* (Selw. N. P. 1254 ; Boscoe on 
Evid. 567.) 
communica- DefamatoFv statements are privileged, if 

tionsmadein ^ '^ r e> ' 

Sf CTiSi"**" bona fide made, on an inquiry into a sup- 
posed crime. (Add. Torts, 605.) 
Liberty of Gounscl may make any calumnious impu- 

•ounsel. 

tation which the circumstances before the 
Court, even though untrue, appear to war- 
rant. But they ought not maliciously to 
utter words wholly unjustifiable. (Add. 
Torts, 605.) 



1 
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Judges and magistrates are not responsible Pabt I. 
for defamatory expressions uttered by them^ g^*, II' 
if material and relevant to a cause or matter l,,,^^| 
in issue before them, which is within their iSJfutSi, 
jurisdiction. (Add. Torts, 607.) 

In actions for de&mation, words are now interpreu. 

tionofslan- 

construed according to their popular mean- **JJ2om!" 
ing ; and that meaning, and not the meaning 
of the person uttering them, is the test of 
their being actionable. (Add. Torts, 607 ; 
Selw. N. P. 1256.) 

If a man falsely and maliciously slanders sunder or 
the title to lands or chattels about to be sold, 
and people are thereby deterred from buying, 
or are led to give a less price, the owner will 
be entitled to compensation in damages. 
(Add. Torts, 608 ; Broom Com. 733-4 ; 
3 Ste. Com. 467; Selw. N.P. 1258, 1269; 
Boscoe on Evid. 578.) 

The jury may give damages not only in Damage*, 
respect of any loss arising from the libel, 
but also for the mental suflfering caused to 
the person libelled. And any damages may 
be given which are not manifestly outrageous. 
(Add. Torts, 627 ; Mayne, 273.) 

One libel cannot be set up against another, 
as a defence ; nor can it be set oflF in reduc- 
tion of damages, unless the libel by the 

c 
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Pabt l plaintifiF may be regarded as the provoking 
Sec! II. cause of the libel by the defendant. (Add. 
Torts, 628 ; Eoscoe on Evid. 577 ; Mayne, 
281.) 

If the defendant offered an apology, it 

may be given in evidence in mitigation of 

damages. (Add. Torts, 628-9 ; Broom 

Com. 721 ; Eoscoe on Evid. 577.) 

Usual course The Judgc usually gives a definition of 

in actions for •/ o 

ubei. libel, and then leaves it to the jury to say 

whether the facts necessary to constitute the 
offence so defined are proved. And the 
Judge may, if he thinks fit, give his own 
opinion, as a matter of advice to the jury. 
(Add. Torts, 629; Broom Com. 730-1; 
Eoscoe on Evid. 562.) 
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CHAPTER IV. 

OF BXEHPnON FBOH FEBSONAL ANNOTANCS 

GBNERALLT. 

Besibes corporal security, corporal liberty, PabtL 
and security to character and reputation, ' * 
everyone has an inherent right to an exemp- 
tion from vexatious annoyance generally. 
Under this head it may suflSce to mention 
one form of vexatious annoyance, namely, 
that of the malicious suing out of legal 
process. 

A person is liable to an action, if he puts Maiidoo* 

* ? JT proMCution. 

the criminal law in motion, or causes a search 
waiTant to issue, maliciously and without 
reasonable or probable ground for such a 
proceeding. Malice is ordinarily implied 
from the absence of any such ground ; and 
even if there was reasonable or probable 
ground, yet, if the defendant did not know 
it, or did not believe that the plaintiff was 
guilty, malice may be inferred, in the tech- 
nical sense of the word, in which it is to be 
understood in such a case. (Add. Torts, 

c 2 
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PabtI. 435-41; Broom Com. 715-7; Selw. N.P. 
CapJTVt. jq7j^3^ 1079-80; Eoscoe on Evid. 580-1.) 

A person who petitions for an adjudica- 
tion in bankruptcy, maliciously and without 
reasonable or probable cause, and knowingly 
and wilfully or recklessly swears to deposi- 
tions false in fact, is liable to an action for a 
malicious prosecution, if the proceedings were 
superseded or set aside before the commence- 
ment of the action. (Add. Torts, 443 ; Broom 
Com. 715; Selw. N.P. 1077.) 

In order to recover damages for a 
malicious prosecution, the plaintiff must 
show that the proceeding was determined in 
his favour, though he may not have been 
actually acquitted, and that he suffered in 
person, in reputatiou, or in point of expense. 
(Add. Torts, 455 ; Selw. N. P. 1073 ; Broom 
Com. 717; Mayne, 259.) 



PAET n. 

OF PRIVATE RIGHTS AND WRONGS CONCERNING THE 

SUBJECTS OP PROPERTY, AS COGNIZABLE 

AT COMMON LAW. 
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♦ TITLE I. 

OF CONTRACTS. 

Part II. A PROMISE, as distinguished from a con- 

TlT I 

[_' tract, is an engagement by one person to 

SUguWbed'*" another, made by the former voluntarily and 
tract. independently of any concurrence on the 

part of the latter. (2 Ste. Com. 53-4.) 
De6aftion A coutract Is an agi'eement, that is, a 

of a contract. 

promise made on one side, and assented to 
on the other. In point of form, it may be 
either unilateral, that is, made by one party 
only, or it may be made inter partes, i. e. 
between two or more parties. (See 2 Ste. Com. 
53-4 ; Broom Com. 252, 269 ; Add. Cont. 2.) 
Expreasand A coutract mav bc either express or 

implied con- "^ *■ 



tracts. 



implied. An express contract is one the 
terms of which are expressed. An implied 
contract is one which the law, on principles 
of reason and justice, presumes. (Broom Com. 
252-4 ; 2 Ste. Com. 56 ; Add. Cont 17 et seq.) 
Executed A coutract may be either executed or 

and execu- 
tory con- executory, or executed as to one of the 

parties, but executory as to the other. An 

executory contract is one in which a party 
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binds himself to do or not to do a particular Fabt II 

thing. An executed contract is one in which 1_ 

the main object of contract is actually 
performed. (See Broom Com. 253 ; 2 Ste. 
Com. 57.) 

Contracts are of three kinds : 1. Contracts Dirition of 

cootracu. 

by matter of record ; 2. Contracts under seal, 
which are termed specialties; 3. Contracts 
not under seal, which are called simple con- 
tracts. (Sm. Cont. 2 ; Add. Cent. 2 ; Broom 
Com. 261.) 

Contracts by matter of record are contracts contract* of 

•' reconl. 

acknowledged in open Court, and recorded in 
the presence of the party making the acknow- 
ledgment. They are seldom used, with the 
exception of cognovits and recognisances. 
(See Sm. Cont. 3 ; Broom Com. 261 ; Add. 
Cont. 2.) 

A cognovit is a written confession of an cognoTtu 
action to which the defendant has no avail- 
able defence, supposed to be given by the 
defendant in Court, and authorising the 
plaintiff, under certain circumstances, to 
enter up judgment, and issue execution 
thereon s^ainst the defendant. 

A recognisance is an obligation of record, Recogni- 
entered into, either to the Crown or a subject, 
before some Court of Kecord or magistrate 



sance. 
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^i^ p- duly iauthorised, with condition to do soma 

Tit. L 

particular act. (Broom Com. 261 ; Wharton.) 

Characierii- /^ . « 

tics of con- Contracts of record have this pecuhanty^ 

tracts of re- r jy 

^^^' that they prove themselves, i. e. the bare 

production of the record is sufficient evidence 
of the existence of the contract; and they 
may be enforced by scire facias. (Sm# Cont^ 
3, 4 ; Add. Cont 2.) 

Contracts A coutract uudcr seal is a written or printed 

uDder seal. 

'^^Kfi^' contract sealed and delivered as a deed. Such 

racterlstlcs* 

a contract requires no consideration to sup-^ 
port it, as between the parties to it, if it is a 
deed inter partes, or as between the obligor 
and obligee, if it is a bond. It will be binding 
on the heir and the devisee of the covenantor or 
' obligor, where the heir is named in the cove- 
nant or bond, and takes assets by descent. And 
it can only be discharged by that which is of 
as high a nature as itself, that is, by a deed, 
or by a judicial or legislative act. ( See Broom 
Com. 272, 293, 297; Sm. Law of Prop. 446-8, 
759-63, 773-80.) 
Simple con- A simplc coutract is a contract by writing 

tracts. -I -I 

not under seal, or by word of mouth, or by 
implication from conduct. (Sm. Cont. 32^ 
34 ; Add. Cont. 3.) 
Their cha- Simple coutracts differ from contracta 

racteristics* 

under seal in all these particulars : They do 
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not create an estoppel, except in some few Past n. 

cases, though they operate as an admission. L 

They leqnire a consideration to support 
them. They form no ground of action 
against the heir or devisee, even though he 
be expressly named in them, but bind the 
personal representatiye. And they may be 
put an end to without a deed, judgment, 
or Act of Parliament. (Sm. Cent. 34, 127-8 ; 
BroomCom. 272, 303, 421-2; Add. Cont.4,5.) 

If, after a simple contract security isJ!«^®f 

^ r J ttmpir con- 

given, a security by specialty between the *'**^ 

same parties is given in relation to the same 

subject-matter, the right of action on the 

former becomes merged in the right of action 

on the latter, if the remedy by the latter is 

coextensive with the remedy by the former, 

except, perhaps, where there is an intention, 

expressed on the face of the deed, that the 

jNrevious security should remain in force. 

(Broom Com. 278-82 ; Sm. Cont 23.) 

Although the word ' parol ' is often used Pami 

to signify that which is oral, as opposed to 

that which is written, yet the expression 

^ parol agreement ' is used to denote an 

i^eement, whether written or verbal, which 

is not by specialty, that is, not by deed. 

(See Broom Com. 370; 2 Ste. Com. 54.) 

c 3 
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Pabt IL In order to constitute the foundation of a 

Tit. L 

.1. legal rights the tenns of a contract must be 
fSStrart/** definitely and completely arranged, except 

Terms must . x ^ <^ * 

Mttild"**^^ that it is not essential in all cases to specify 
the mode or time of payment, or even the 
price itself. (Broom Com. 303-5.) 

Mutual as. In cvcry contract, whether unilateral or 

sent necet- 

"T^- inter partes, there must also be a mutual 

assent, express or implied: so that if the 
contract merely professes to be an agreement 
by one person for the benefit of another, and 
there is no assent or acceptance on the part of 
the latter, it will not bind. And the assent 
must be to the same thing and to the precise 
terms ofiFered : so that where one party makes 
a proposal, and the other accepts, subject to 
some variation or condition, the former is 
of course not bound by the acceptance. 
(See Sm. Cont 120-2 ; Broom Com. 255 ; 
2 Ste. Com. 53-4 ; Add. Cont. 15, 16.) 

Rescission of An oflFor may be withdrawn at any time 

an offer. '^ '' 

before it is completely and unconditionally 
accepted, but not afterwards. (Sm. Cont. 
123 ; Add. Cont 16.) 
Posting a The coutract is complete as soon as a letter 

letter of ac- 
ceptance, containing an acceptance of a proposal is 

posted, though it may never reach its desti- 

nation. (Broom Com. 305 \ Add. Cont 16.) 
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By the 4th section of the Statute of Frauds, Past IL 

Tit L 

29 Car. IL c. 3, no action shall be brought — L 

(1) upon a promise by an executor or admi- TOotlSt*** 
nistrator to answer damages out of his own writing, 

" signed. 

estate ; or (2) upon any promise to answer 
for the debt, default, or miscarriage of 
another; or (3) upon an agreement made in 
consideration of marriage (which does not 
apply to promises to marry) ; or (4) upon a 
contract or sale of lands, tenements, or 
hereditaments, or any interest in or con- 
cerning them; or (5) upon any agreement 
not to be performed within the space of a 
year after the making thereof — unless the 
agreement upon which the action is brought, 
or some memorandum or note thereof, is in 
writing and signed by the party to be charged 
therewith, or some other person by him law- 
fully authorised. (Broom Com. 375, 386 ; 
Sm. Cont. 64, 67 ; Add. Cont 50-64.) 

And by subsequent enactments, an ac- 
knowledgment or promise, without writing 
signed by the party chargeable or his agent 
duly authorised, will not revive a debt barred 
by the Statute of Limitations, or confirm one 
contracted during infancy. (2 Ste. Com. 
55-6 ; 9 Geo. IV. c. 14, s. 1, 8; 19 & 20 Vic. c. 
97, s. 13.) 
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PabtIL In cases within these statutes, the oon- 
' sideration, as well as the parties, and the 
subject-matter of an agreement, must appear 
by express terms in writing, or by necessary 
implication from a written instrument, in 
each of the five cases to which the 4th sec- 
tion of the Statute of Frauds relates, except 
the second case, in which, in consequence 
of another enactment, the consideration may 
be proved orally. (Broom Com. 376-7, 380-1 ; 
Add. Cont. 61 ; 19 & 20 Vic. c. 97, s. 3.) 

The 4th clause of the 4th section of the 
Statute of Frauds applies to any agreement 
for or relating to the alienation of an interest 
in land. (See Broom Com. 387.) 

A contract for the sale of grass, wood, or 
fruit, as growing produce, is a contract for 
the sale of an interest concerning land. But 
a contract for the sale of grass, wood, or 
fruit, when severed, or by the terms of the 
contract intended to be severed, from the 
freehold, or of other produce not arising 
spontaneously, but by labour and industry, 
whether growing or severed, is not a contract 
for the sale of an interest concerning land. 
(Sm. Cont. 97-8 ; Add. Cont. 50-1 ; Broom 
Com. 388-9.) 

By the 2nd section of the Statute of Frauds, 
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leases for not more than three years, at a rent Fabt II 
of not less than two-thirds of the improved ^J«' 
value, are excepted from the Ist section, 
which requires leases to be in writing ; but 
yet, in consequence of the 4th section, an 
agreement for such a lease cannot be enforced 
unless in writing. (Sm. Cent, 102 ; Broom 
Com. 387; Add. Cont. 48.) 

The last branch of the 4th section of the 
Statute of Frauds does not apply to an 
agreement which may or may not happen 
to be performed within the year, nor to an 
agreement which is to be completely per- 
formed within the year by one of the parties, 
though not by the other. (Sm. L.C. 283 ; 
Sm. Cont. 104-7 ; Broom Com. 391-2; Add. 
Cont. 57-8.) 

In a simple contract, there must have Three in- 

'■ gredienU in 

been a consideration moving from the con- JJiiSSit. 
tractee, or some one influenced by him, to 
the contractor — a request to the contractee, 
by the contractor, to do, or induce some one 
else to do, the thing constituting the consi- 
deration — a promise to the contractee, by the 
contractor, grounded on such consideration. 
(Broom Com. 308, 317, 331-2; 2 Ste. Com. 
58-61 ; Snu Cont. 137.) But, as we shall 
presently see, the request and the promise 
are sometimes implied by the law. 
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PabtIL consideration is one wMch, though corn.* 

Tit I 

' menced at a past time, continues to subsist 
at the date of the contract. 
NeceMity for An cxocuted Consideration must be founded 

a request. 

on a previous request, expressed or implied, 
to the contractee by the contractor, to do 
the act constituting the consideration ; for it 
would not be right to place another under a 
legal obligation grounded on a mere gra- 
tuitous act. An executory consideration 
implies a previous request by the contractor; 
as where A. promises to remunerate B., if B. 
will perform a certain thing. (Sm. Cont. 
155-6; Broom Com. 308-10, 324; 3 Ste. 
Com. 59.) 
Where the The cascs of cxccuted consideration in 

request or 

ffimpuSi** which a previous request is implied, are: 
1. Cases in which the plaintiflFor person charg- 
ing has been compelled to do that which the 
defendant or person charged ought to have 
done, and was compellable to do. 2. Cases 
in which the defendant or person charged 
has taken the benefit of the consideration, 
or otherwise adopted the contract. 3. Cases 
in which the plaintiff or person chargix^ 
has voluntarily done that which the de- 
fendant or person charged was compellable 
to do, and the latter has afterwards ex- 
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pre8s]y promised to repay or indemnify PabtII 

Tit I 

him. 4. Gases of money lent, as dis- * 
tingoished from cases of money disbursed 
for another without request. 6. When the 
consideration moving from the plaintiff or 
person charging, and the promise of the de- 
fendant or person charged, were simultaneous. 
6. When the consideration is continuing. 

In the first two cases the law implies the 
promise as well as the request ; but in the 
third case there must be an express promise* 
(Sm. Cont. 158-65; Broom Com. 309-10, 
313, 315-6, 325 ; Add. Cont 11.) 

If one requests another to pay money for 
him to a stranger, in discharge of a debt 
due from him, or as a gift or loan from 
him, to such stranger, there is an implied 
undertaking to repay it, on the part of him 
who makes the request; so that, if the 
request is acceded to, the amount is a debt 
due to the person paying from the person 
at whose request it is paid. And where one 
person, for and at the request of another, 
subjects himself to a legal liability to pay 
money, the law implies a request to the 
former by the latter actually to pay the 
money, when necessary* (Broom Com, 
^10-11 ; Add. Cony^3.) 
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Part II. Where the law implies a certain promise 

L' from a coiisideration executed, such implied 

SSSdeJl!? promise is deemed to exhaust the considera- 

support an tioD ; SO that the consideration will not 

express pro- 

"*•*• support any express promise in addition to. 

the implied promise. (Sm. Cont. 166 ; 

Broom Com. 326.) 
Illegal con- Evcry coutract, whether it be a contract 

tracts. •' ' 

by deed or a simple contract, is Y^id, if it 
immediately grows out of an illegal act, or 
stipulates for the performance of an illegal 
act, or if it is founded upon an illegal con- 
sideration. So that, even a deed which is 
good on the face of it may be avoided by 
adducing evidence of such illegality. (Sm. 
Cont. 167-8; Broom Com. 350-5; Add. 
Cont. 888-9.) 

In the case of a promise to do several acts, 
some legal and others illegal, the contract is 
void as to the illegal acts only, if they are 
separable from the legal. But illegality in 
any part of the consideration renders the 
whole contract void. (Sm. Cont. 168 ; Broom 
Com. 352-3 ; 1 Sm. L. C. 333.) 
Twokindsof Illegality is of two sorts — illegality of a 
statutory kind, and illegality by the im- 
written.law, whether common law or equity, 
A contract which is illegal by the un-. 
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written law is usually deemed so on one of Pabt II. 

Ttp I 

two grounds : Ist, because it is tainted with * 
fraud or violates morality ; 2ndly9 because it S,eSSw!i^ 
is opposed to the policy of the law or public 
policy. (Sm. Cont. 169 ; Broom Com. 350-69; 
2 Ste. Com. 60 ; Add. Cont 888.) 

As a general rule, contracts which have a contracti 

° ^ interfering 

tendency to interfere with the due adminis- w"*> ju«tice. 
tration of public justice are void. (Sm, 
Cont. 188; Broom Com. 355, 359; Add. 
Cont. 892.) 

When a contract is foimded in that sort of Fraud, 
fraud of which the Courts take cognisance, 
it may be avoided, even at law, by the party 
defrauded, if he disaflSrms it as speedily as 
may be. But there are some species of 
artifice which, though moral frauds, are not 
frauds for which redress is given at law or in 
equity. (Broom Com. 333-6; Add. Cont. 
906.) 

If a falsehood is told, whereby a third Faiaehood. 
person is prejudiced, although there may be 
no profit to the person who tells it, and no 
injury was intended to the party to whom it 
is told, but a benefit to a third person, it is a 
fraud which will support an action of deceit. 
(Broom Com. 338.) 

And if a person who has no knowledge on 
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Pabt II. the subject represents a certain state of £gu^ 

L to exist, with a view to secure some benefit 

to himself, or to deceive a third person, he 
is guilty of a fraud, for which redress may be 
had, even at law. (Broom Com. 339.) 

But fraud is not a ground of an action^ 
unless it prejudiced the plaintiff; nor can it 
be set up as a defence, unless it induced the 
defendant to enter into the contract. (Broom 
Com. 340 ; Add. Cont. 906.) 
contractiof The parties to contracts of immoral 
teud^y. tendency cannot sue upon them. Thus, 
future illicit cohabitation is an illegal con- 
sideration, and a contract founded on it is 
void. And past cohabitation or previous 
seduction, though not an illegal consideration, 
is no consideration on which a simple con- 
tract can be founded. (Broom Com. 367; 
Add. Cont. 889-90.) 
coQtracti by Where a person is led to contract through 
are not free fear of loss of life or limb, or of being 

<igentf, ' ° 

deprived of his liberty, the contract is void, 
even at law. (Broom Com. 590-1.) 
contracuby Coutracts to an infant's prejudice are 
void. Contracts which are necessary and for 
his benefit, are valid. Contracts which do 
not fall distinctly under these descriptions 
are voidable ; these he may by confirmation. 
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or, in some cases, by mere acquiescence, after Pabt II. 
he becomes of age, render himself liable to 
perform. (2 Ste. Com. 312-13 ; Add. Cont. 
941-3; Story's Eq. § 341; Burton, § 199.) 
So that if an infant enters into a contract, 
except for necessaries, no action can be 
maintained against him during his infEuicy ; 
but the contract, if it may be for his benefit^ 
is not absolutely void, but voidable. If he 
does not confirm it after he attains his 
majority, it camiot be enforced against him. 
But if he confirms it, he will become liable 
to an action upon it. (Sm. Cont. 273; 
Add. Cont 442-3 ; Broom Com. 566.) 

No action can be maintained to charge a 
person upon any promise made aft;er full age 
to pay a debt contracted during infancy, or 
upon any ratification after full age of any 
promise or simple contract made during 
infiGmcy, imless such promise or ratification 
be in writing, signed by the party to be 
charged therewith, or his agent duly autho- 
rised. (Sm. Cont. 117 ; Add. Cont. 942.) 

An infant, living under his parents' roof^ 
is not ordinarily liable for the price even 
of necessaries ordered by him, as the law 
assumes that these are provided for him. 
But if he is an orphan, or if he is residing at 
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Part II. a distance from his parents, and is not pro- 
' vided with necessaries by them^ he may bind 
himself for necessaries, such as food, apparel, 
medicine, and instruction, according to his 
station. (Add, Cont. 938-40; 2 Ste. Com. 
312; Story's Eq. § 240; Sm. Cont. 260-9; 
Broom Com. 566, 569-71 ; Burton, § 199.) 

An infant cannot bind himself by borrow- 
ing money even for necessaries, nor by any 
mercantile contract, as by a bill or note, 
nor by stating an account, nor by a bond in 
a penalty, even for necessaries. (Sm. M. L. 
18; Sm. Cont. 270; Broom Com. 567 ; Add. 

Cont. 937.) 

An adult who contracts with an infant is 

bound, although the infant be not. (Sm. 

Cont. 279 ; Add. Cont^ 937.) 
contracti Whcu a persou who is apparently of sound 
acttof^r- mind, and not known to be otherwise, enters 

font of uno 

sound mind, ju^ ^ fair and bona fide and executed con- 
tract for the purchase of property, and it has 
been paid for and fully enjoyed, and cannot 
be restored so as to put the parties in statu 
quo, such contract cannot afterwards be set 
aside, either by the alleged lunatic or those 
who represent him. (Phillips, 17; Broom 
Com. 588.) 

In the case of contracts or other acts, 
however solemn, of persons who are idiots, 
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lanatics. or otherwise of unsound mind, Past II. 

Tit. I. 
wherever, from the nature of the trans- L 

action, there is not evidence of entire good 
&ith, or it is not seen to be just in itself, 
or for the benefit of those persons, Courts 
of Equity will set it aside, or make it sub- 
servient to their just rights and interests. 
But where there is entire good faith, and 
the contract or other act is for the benefit 
of such persons, as to provide them with 
necessaries, there both Courts of Law and 
Courts of Equity will uphold it. (Sm. 
Manual, 62.) So that a lunatic is liable 
upon a reasonable executed contract for 
articles suitable to his degree, supplied by 
a person who was not aware of his lunacy. 
(Sm. Cont. 294; Add. Cont. 945; Broom 
Com. 686; Phillips, 17, 18.) 

A person contracting whilst manifestly so contracts by 
intoxicated as not to know the consequences ^'^^*' 
of his entering into the contract, is not liable, 
even at law, and even though the contract 
is by deed, unless it is for necessaries which 
he consumes or keeps after he becomes sober. 
(Broom Com. 589-90; Add. Cont 944.) 

And if a person, at the time of entering 
into a contract or doing an act, was so ex- 
cessively drunk as to be deprived of the use 
of his understanding, or if there was any 
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Pabt n, contrivance or management to lead him to 

Tit. I. 

— L' drink, or some unfair advantage taken of his 
intoxication. Courts of Equity, so far from 
lending their assistance to the person who 
obtained an agreement or deed from him 
when so intoxicated, will assist him in get- 
ting rid of it, on account of the fraud of the 
other party in obtaining such agreement or 
deed from a person in such a state, or by 
such means, unless the contract were for 
actual necessaries. (Sm. Manual, 63; Sm« 
Cont. 299 ; Broom Com. 590.) 
Contract* by Alien fricuds mav enter into a contract 

aliens* *' 

with British subjects, and may sue on such 
contract in the Courts of this coimtry. If 
the contract was made in England, it is ex- 
pounded according to the law of England ; 
if abroad, according to the law of the foreign 
country where it was made ; but the plaintiff 
can only have the remedy which the law of 
England affords. (Sm. Cont. 300-1.) 

All contracts by alien enemies, L e. aliens 
whose Grovemment is at war with this 
country, are void, except that they may be 
sued upon their contracts, though they 
cannot sue. (Sm. Cont. 303 ; Broom Com. 
692 ; Add. Cont. 934.) 
ouuiw?***' Outlaws and persons under sentence for 
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felony are, for the time being, disabled from Pabt II. 

Tit I 

enforcing contracts, but are liable upon tliem. L' 

(Sm. Cent. 304 ; Broom Com. /592.) 
Contracts which are inconsistent with niegaicon. 

tracts gene- 
public duties; agreements tending to secure ^*^^^' 

persons against the consequences of illegal 

acts ; agreements whereby a person who has 

no interest in a matter in litigation agrees 

to aid in it (which is called maintenance) ; 

agreements whereby a person who has no 

interest in a matter in litigation contracts 

for a share of the fruits thereof (which is 

called champerty) ; agreements contravening 

the object of legislative enactments; and all 

other contracts which are injurious to public 

welfare, are also void. (See Sm. Cont. 191 

et seq. ; Broom Com. 357-8, 360 ; Add. 

Cont. 891-2, 894, &c.; Tapp on Mainten. 

19,20.) 

Wherever any contract or conveyance is Distinction 

between void 

void, either by a positive law or upon prin- frMl^SSniT 
ciples of public policy, it is deemed incapable SnfiSHSSon. 
of confirmation ; it being a maxim. Quod ah 
initio non vcdet^ in tractu temporis non con-- 
vaXesoit But where it is merely voidable, 
or turns upon circumstances of undue advan- 
tage, surprise, or imposition, there, if it is 
deliberately and upon full examination con- 

D 
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Part II. firmed by the parties, it will be valid. (Sm. 

.ZL* Manual, 68.) 

Motireor In an action on contract, the motive or 

case* of animus of the defendant is immaterial, 

bretch of 

contract, bccausc the breach of the agreement render^ 
the party guilty of it liable, ipso facto, for 
the direct pecuniary loss resulting there- 
from ; and the damages are limited to that. 
(Broom Com. 342-3.) 
Aiiignment As a general rule, a contract is not assign- 
tract, able at law, i. e., the benefit of a contract 
cannot be transferred at law so as to put 
the transferee in the place of the transferor, 
and entitle the transferee to maintain an 
action upon the contract in his own name; 
but the transferee may sue in the name of the 
transferor. (Sm. Cont. 248 ; Add. Cont. 796-7.) 
How a con- Whcu au agreement has been reduced into 

SI -i«°g' '' ^^ ^ P--«i by the writing 
construed, alouc, without reference to any prior or con- 
temporaneous verbal expressions which would 
alter, add to, or take a^ay from its import, 
or show its meaning to be different from 
what its words import. (Sm. Cont. 35-6, 39; 
Broom Com. 371, 491 ; Add. Cont 1019.) 

But it may be shown that it was subse- 
quently waived, annulled, added to, or varied, 
even verbally, where a writing was not 
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necessary in the first instance. But where Pabt II. 

Tit I 
by statute a written contract is necessary, the L." 

whole of the contract must be in writing ; so 
that written contracts made pursuant to a 
statute caimot afterwards be varied by word 
of mouth. (Sm. Cont. 40-1 ; Broom Com. 
371-2, 374.) 

Where parties have contracted with re- 
ference to some known and established usage, 
the contract is construed with reference to 
such usage, so long as it is not inconsistent 
with the express language of the written 
contract. (Sm. Cont. 45^7 ; Broom Com. 
498-9, 502, 604 ; Add. Cont. 1027.) And 
the meaning of the terms used may be ex- 
plained by evidence, where they are terms of 
business, art, or science, or of peculiar signi- 
fication among a particular class of persons. 
(Sm. Cont. 54, 68 ; Broom Com. 496-500, 
504; Add. Cont 1027-8.) Extrinsic evi- 
dence may also be resorted to for the purpose 
of annexing to a written contract that which 
constitutes an ordinary incident, according to 
the usage of trade, or the custom of the 
country, or the common law, provided it is 
not inconsistent with the terms of the written 
instrument. (Broom Com. 600-1 ; Add. 
Cont 1027.) 
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Pabt n. The existence of such usage, meaning, or 

1, * incident, is matter of fact, which is a question 

for the jury, and must be established by 
clear and positive proof, either written or 
oral, and not by mere opinions of witnesses. 
But when such usage, meaning, or incident 
is so ascertained by the jury, the construction 
of the instrument, in these as in other cases, 
belongs to the Judge. (Sm. Cont. 453-4; 
Broom Com. 499, 505-9.) 

Whether in a Court of Law or in a Court 
of Equity, all written contracts are construed 
favourably, so as to support and eflfectuate 
the apparent intention of the parties, as far 
as possible, consistently with the rules of 
law. The intention, however, must not be 
imputed by mere conjecture, but (subject to 
the preceding remarks) it must be collected 
from the instrument itself; and in general 
no construction is to be made contrary to 
the words; and the words are to be con- 
strued in their strict and proper sense, where 
they are capable of being carried into eflfect 
in that sense, unless from the surrounding 
circumstances it is plain that the parties in- 
tended to use them in some other sense. 
And the construction should be made not 
merely upon particular words or parts, but 
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upon the entire instrument, so as to give PabtII. 

effect, if possible, to every part and every 1, * 

word, as well as to the evident object and 
intent, without violence to any word or part. 
(Sm. Law of Prop. 818-21 ; Sm. Cont 451-7 ; 
Add. Cont. 1024-7.) 
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TITLE IL 

OF INJURIES TO PROPEIETAEY RIOHTS. 



CHAPTER I. 

OF INJURIES TO REAL PROPERTY. 

Pabt II. The injuries to real property are principally 
Cap. I. six- 1- Ouster; 2. Trespass; 3. Nuisance; 
4. Waste ; 5. Subtraction ; 6. Disturbance. 

I. Of Ouster. 

oaiter. how 1. Oustcr is the deprivation of the posses- 
effected, /v 1 

sioiL It is effected by abatement^ intrusion, 

disseisin, or deforcement. (3 Ste. Com. 

473-6.) Abatement is a wrongful entry by 

a stranger, on the death of the owner of the 

inheritance. Intrusion is a wrongful entry 

by a stranger, on the determination of a 

particular estate of freehold, before the 

remainderman or reversioner enters, or a 

wrongful entry on the demesnes of the Crown, 

and taking the profits thereof. Disseisin is 

the wrongful putting out of a person seised 

of the freehold in actual possession. De- 



FBOFRIETARY BIGHTS. 55 

forcement is a detainer of the freehold from Pabt II. 

Trr. II. 
the person entitled, in other cases. (Sm. Law cap. I. 

of Prop. 485-6.) 

11. Of Treapa88. 

In a wide sense, a trespass is an injurious Definition of 
act^ not amounting to treason or felony. 
(Add. Torts, 139 ; Wharton.) 

But a trespass on land, in the generic 
sense of the term land, is an unwarrantable 
entry on it, or an unwarrantable use of it, 
either personally or by one's servants or cattle. 
(See Selw. N.P. 1295 ; 3 Ste. Com. 487, 489 ; 
Eoscoe on Evid. 613.) 

Thus, the throwing a heap of stones, or inrtancei of 
pouring water out of a pail, or planting posts 
or rails, on another's land, and even the mere 
walking upon it, without damage to the soil or 
grass, is a trespass. (Add. Torts, 139, 142-3.) 

If buildings are tortiously and perma- Action by 

tenant and 

nently injured by a third person, the tenant foJ'^^'a^^to 
may sue in respect of the injury in a resi- *»»"*"°«"' 
dential point of view, and the reversioner in 
respect of the diminution in the saleable 
value of the property. (Add. Torts, 158.) 

Where trees are injured, damages are and for in- 
recoverable by the occupier and by the re- *'•«"• 
versioner: damages for the loss of shade. 
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PabtII. shelter, and fruit, by the former; damages 

Cap. I. forthelossofthetimber, by the latter. (Add. 

Torts, 181 ; Mayne, 238.) 

Destroying A persoii who destroys another's dog or 

dogs and 

cais. cat is in general liable to an action ; and if 

dogs or cats are attracted to a trap by strong- 
smelling meats, though the trap were set for 
foxes and vermin, the person who set the 
trap is liable. (Add. Torts, 80; Dixon, 295.) 

Expelling a A mere trespasser may be forcibly 

trespasser. 

ejected, unless he is permitted to remain 
without effort to remove him, in which case 
he will gain a possession. (Add. Torts, 141.) 
Damages for lu actious for trespass, the jury are not 
limited to the actual injury inflicted, and 
may take all the circumstances of aggrava- 
tion into accoimt. (Eoscoe on Evid. 615 ; 
Mayne on Damages, 242.) 

Thus, substantial damages may be re- 
covered against a wilful intruder into a 
dwelling-house, though no actual injury has 
been done either to person or property, 
(Add. Torts, 179.) 



III. Of Nuisances, 

A nuisance has been already defined. 
(See p. 6.) 
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A person will become liable to an action Pabt II. 

Tit II. 
for a nuisance, by erecting a building which cap. I. 

overhangs another's house or land, or by injZi^j 
fixing a spout or projection which tends to anotheA 

cause a quantity of water to descend o^5w«'enjo"- 
another's house or land, or by setting up a "•"**'**• 
noisy, noxious, or offensive trade^ such as 
a smith's forge, a brewery, a soap-boilery, 
a tallow-furnace, or a dye-house, unless it is 
in a place when it does not amount to a 
nuisance to the party complaining, or the 
person exercising it can establish a prescrip- 
tive right, by showing that he has exercised 
it without molestation or interruption in the 
same manner for twenty years. So a person 
will be liable by erecting a privy or hogstye, 
or allowing the filth of his cesspool or drain 
to percolate through his neighbour's land and 
contaminate the water of his well or spring, 
or to enter the drain for wastewater through 
his neighbour's land. (Add. Torts, 74-5, 78-9 ; 
Broom Com. 757-8 ; Selw. N.P. 1129 ; 3 Ste. 
Com. 491-2 ; Gale on Easements, 388, 404, 
406-8 ; Bamford v. Tumley, 10 W.B. 803.) 

If a man erects a building so close to the 
house or other building of another as to 
prevent the latter from enjoying the light so 
freely as he used, he may have redress, if he 

D 3 
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Pabt II. has been in the enjoyment of the light to his 

Cap. L house or other building for twenty years, or 

if the person aflfecting his light were the 

person from whom he purchased the house 

or other building. 

And so, if a man injures the grass or com 
or cattle of another, or obstructs the private 
way, or, in any other maimer besides that 
already mentioned, corrupts, or diverts, or 
prejudicially affects the water course of 
another, it is a nuisance^ for which the law 
will give a remedy. 

^m^% '" ^^® remedy at law, in all these cases, is 
by action on the case for damages. 

No action But an actiou cannot be maintained for 

for reaton- 

SS*u«lf if"" *^t® reasonable use of a right in a place where 
it has been customary to exercise it^ as in 
the case of a butcher's shop or a brewery, 
although it may be to the annoyance of 
another. (Selw. N.P. 1129; 3 Bl. Com. 13; 
Broom Com. 757-8 ; GaJe, 406, 408.) 

S^'/^Tu*- Nor can an action be maintained on the 

diminisbing 

pfwuiwe* mere ground that the cause of action dimi- 
nishes the pleasure of the party affected by it. 
So that the building of a wall which merely 
shuts out a prospect, without obslaiicting the 
light, or the opening of a window, which 
destroys the privacy of another, is not ac- 
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taonable. (Selw. N-P. 1130; 3 Ste. Com. PabtII. 
491-2 ; Gale, 285.) Ca!^. l' 

A person who pulls down a house or wall E„d7I^ring 
which touches the house or wall of another SSudiDg^. 
person, is liable for any damage arising from 
want of due care and skill and proper pre- 
cautions. And if a person makes an excava- 
tion on his land close to his neighbour's house, 
in an improper manner, or without giving 
his neighbour notice and opportunity to pro- 
tect it, he will be responsible for any damage 
thereby occasioned, if his neighbour's house 
has been erected long enough to have acquired 
a right of support. (Add. Torts, 86-7 ; Boscoe 
on Evid. 526, 528; Grale, 314. And see p. 
101, infra.) 

A person is responsible for damage occa- Expioiive 

niateriaU. 

sioned by his bringing explosive materials 
into a building. And a tenant is responsible Gas. 
for any accident from gas, arising from not 
properly turning the stopcocks. And the 
gas company is not bound to stop the supply, 
on receiving notice that no more gas is 
required; but it is the business of the oc- 
cupants to prevent it from entering, if they 
wish to exclude it. (Add. Torts, 132-3.) 

Whenever the CDJoyment of a right inci- Damages for 
dent to the possession of land has beenjj^jora 
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PiRT II. tortiously obstructed, and the repetition of 
Cap. I. ^te tortious act would tend to eBtabliah an 

adverse legal right, substantial damages are 

recoverable, even though no actual damage 
of any other kind has been sustained. (Add. 
Torts, 14 ; Mayne, 256.) 
DuDMMre- Damages are recoverable by a lessee in 
iHiHiod respect of an injury by a tortious act to his 
possessory interest ; and if the repetition of 
the act would tend to the establishment of a 
prescriptive right permanently injurious to 
the inheritance, or if the nuisance is otherwise 
permanent or injurious to the reversioner, 
damages are also recoverable by the rever- 
sioner. (Add. Torts, 15; Boscoe on Evid. 
513 s Mayne, 256.) 

IV. Of Waste. 
oafluitioii. Waste is that which tends to the permanent 
depreciation of the value of the inheritance. 
It is either voluntary, which is an offence of 
commission, as by pulling down a house ; or 
it is permissive, which is an offence of 
omission only, as by suffering it to (all for 
k want of necessary repairs. (Co. Litt 53. a. ; 

2 Bl. Com. 281 ; Burton, § 718.) 

Voluntary waste chiefly consiste in these 
things : — 1, Felling or destroying trees. 2. 
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Destroying or injuring buildings. 3. Open- Pabt II. 

'Pfp TT 

ing mines or pits. 4. Altering the property, q^ j * 

5, Destroying heirlooms. (1 Cruise T. 3, 

c. 2, § 1.) 6. Destroying certain kinds of 
living creatures which are regarded as part 
of the inheritance. 

1. A tenant for life may cut down timber i. waitatn 

trees and 

trees for the ordinary reparation of houses or p.^*J5;at 
fences ; but he cannot cut down timber to ElllSJtor 
build new houses or to repair those that he timber, 
himself has improperly suffered to fall into 
decay. (1 Cruise T. 3, c 1, § 19; Co. Litt. 
53. b.) Timber trees are those which serve whati. 

. timber. 

for building or reparation of houses, such as 
oak, ash^ and elm, of the age of twenty 
years and upwards. (1 Cruise T. 3, c. 2, § 5 ; 
2 Bl. Com. 281 ; Co. Litt 53. a.) By the 
custom of some countries certain trees not 
usually considered as timber are deemed to 
be such; as being there used for building. 
(1 Cruise T. 3, c. 2, § 6; 2 Bl. Com. 281 ; 
Co. Litt. 53. a.) 

If a tenant for life suffers the young ger- Destruction 

of germins. 

mins or shoots to be destroyed, or cuts down {fj^/^jf^* 
willows, birch, &c., standing in the defence fSS;f"** 
and safeguard of a house, or fruit trees 
standing in a garden or orchard, or suffers a 
quickset fence of white thorn to be stubbed 
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Pabt II. up or destroyed, it is waste. (I Cruise T. 3, 

Cap. L c. 2, § 8, 9 ; Co. Litt. 53. a.) 
RightTof Estates for life are usually given ' without 
iife*w*thout impeachment of waste.') And where this is 
ment of the caso, the tenant for life has a right to fell 

waste. ' ° 

timber and convert it to his own use, and he 
is entitled to the property of all timber trees 
blown down. (1 Cruise T. 3, c. 2, § 51, 54.) 
But the Court of Chancery will restrain a 
tenant for life, without impeachment of 
waste, from cutting down timber serving for 
shelter or ornament to a mansion-house, as 
also timber not fit to be felled (1 Cruise 
T. 3, c. 2, § 61 ; Co. Litt 220. a. n. [1]) ; 
which is commonly called equitable waste, 
because it is deemed improper and restrain- 
able in eqtdty, though permitted at law. 
Rights of The prohibitions against waste apply with 
yea" ^' evcu greater force to tenants for years. But 
where the dause ^ without impeachment of 
waste ' is inserted in a lease for years, it will 
have the same eflfect as when inserted in the 
conveyance of an estate for life. (1 Cruise 
T. 8, c. 2, § 12.) 
3. ^vastein 2. Wastc may be done in buildings by 
pulling them down, or by suflFering them to 
be uncovered, whereby the timbers become 
rotten. (1 Cruise T. 3, c 2, § 11 ; Co. Litt. 
53. a.) 



buildingi. 
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If glass windows, though put in by the Pabt II. 
tenant himself, are broken or carried away, q^ j^* 
it is waste. So it is of wainscot benches, "^" 
doors, floors, furnaces, and the like, annexed 
or fixed to the house either by the rever- 
sioner or the tenant. (1 Cruise T. 3, c. 2, 
§ 13 ; 2 Bl. Com. 181 ; Co. litt. 53. a.) 

3. A tenant for life or years cannot diir for s. wmm m 

•^ ** regard* 

gravel, lime, clay, brick-earth, stone, &c., J}{J~*^ 
where there are no pits open, except for the 
reparation of buildings or manuring of the 
land. A tenant for life or years may work 
open mines, but may not dig for any new 
mine. (1 Cruise T. 3, c. 2, § 14, 16 ; 2 BL 
Com. 282 ; Co. Litt. 53. b., 54. b.) 

4. If a tenant converts one kind of land into 4. Altering 

the properc J. 

another, or makes alterations in the premises, 
though they greatly enhance the value of it, 
it is waste, because he has the use, and not 
the dominion ; and the owner has a right to 
have the old features and associations of the 
property unaltered. So that an action may 
be maintained even for inclosing and culti- 
vating waste land, or pulling down old build- 
ings and substituting new ones of greater 
value. (Add. Torts, 120-1 ; Sm. Law of Prop. 
1040, 1042 ; Coote's Landl. and Ten. 232-3.) 

5. The destruction of heirlooms is waste. 6.Destruc- 

r*y>. . m<* ^A^^v tion of heir- 

(1 Crmse T. 3, c. 2, § 20.) loomi. 
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Pabt II. 6. Waste may also be committed in ponds, 

Cap. I. dove-houses, warrens, parks, and the like, by 

6. WMte ®^ reducing the number of creatures therein 

UTtag^rea. that there will not be suflScient for the 

reversioner. (2 BL Com. 281 ; Co. Litt. 

53. a.) 

Who are Tcnauts in fee or in tail may commit every 

liable for '' "' 

wMte. tiji(j of waste. 

Tenants for life are punishable for waste, 
whether voluntary or permissive, unless their 
estates are made without impeachment of 
waste. 

A tenant for years is liable for: commissive 
waste, unless his interest is created without 
impeachment for waste ; and he is bound to 
take reasonable care of the property ; but a 
tenant at will or from year to year is not liable 
for permissive waste. (Add. Torts, 119; 
Sm. Law of Prop. 1042-3.) 

A tenant for life or years is liable for 
commissive waste by a stranger. (Add. Torts, 
127.) 
Inspection A Icssor has a right of inspecting the pre- 
by leuor. misos, to SCO if there is waste ; and if the 
lessee prevents the inspection, he may be 
made to pay substantial damages, even 
though no waste may have been done. 
(Add- Torts, 128, 138-) 
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Ecclesiastical persons, being considered Fast II. 
in most respects as tenants for life of the cap I. 
lands which they hold jure ecclesise, are ^JJT^ 
disabled from committing any kind of waste. JSlSJl!"*^' 
(1 Cruise T, 3, c. 2, § 71.) 

Every copyholder may, of common right, as wa«te by the 

lord or ton- 

incident to the grant, take housebote, hedge- "j[J°// 
bote, and ploughbote upon his copyhold ; and 
the lord must leave sufficient for that and the 
reparation of the houses. But a copyholder 
canaot commit any kind of waste, unless 
there is a particular custom to warrant it ; 
for, by the general custom of most manors, 
timber is the property of the lord- And a 
copyholder for life is punishable for permis- 
sive waste. (1 Cruise T. 10, c. 3, § 3, 7, 15.) 

V. Of Subtraction. 

Subtraction is the withdrawal of, or the 
neglect to perform, any suit, duty, custom, or 
service, such as the oath of fealty, suit of 
court, rent, or other service due to the lord 
of the fee. For this, the remedy is, distress 
by way of pledge to enforce performance. 
(3 Ste. Com. 498-500.) 

VI. Of Disturbcmce. 

Disturbance is usually a wrong done by Disturbance 
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Pabt II. hindering the owner of a hereditament in the 

Tit II 

Cap. L regular and lawful enjoyment of it, such as — 

of fr^mdiise, ^' "^^^ disturhauce of franchise, for which a 
specific action on the case will lie. 2. The 

commoa, disturhaucc of common, hy putting on the 
cattle of a stranger, or by putting on creatures 
which are not commonable, or more than the 
proper number of creatures, or by destroying 
the common, or ploughing up the soil, erecting 
fences, driving out the cattle, &c. ; for which 
a special action on the case for damages will 
lie, and in some instances a distress or an 

right of way, action of txcspass. 3. The disturbance of a 
right of way ; for which an action on the case 

tmants, for damages will lie. 4. The disturbance 
of tenants, by the driving them away from 
the estate ; for which a landlord has a special 

and patron- actiou ou the caso for damages. 5. The 

age. ° 

disturbance of patronage, which is an ob- 
struction of a patron in presenting to a 
benefice, the remedy for which was by an 
action quare impedit. That action is now 
abolished, and in lieu of it an action may be 
commenced by an ordinary writ of summons, 
on which a notice may be indorsed that the 
plaintiflF intends to declare in quare impedit, 
(3 Ste. Com. 601-6.) 
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CHAPTEE 11. 

OF INJTJKIES TO PERSONAL PROPERTY. 

The rights of personal property in posses- Pabt II. 
sion are liable to two species of injury : the cap ll. 
deprivation of the possession ; and the abuse j^e^^ion 
or damage of the chattels, while the possesr- ^ior'and" 

* 'nil rwf dunasc* 

sion continues m the legal owner. The 
deprivation of the possession is also divisible 
into two branches : the uniust taking them unjust tak- 

'* o ing or de- 

away, and the unjust detaining them, though '**"®^* 
the original taking away might be lawfuL 
(3 Bl. Com. 144 ; Broom Com. 776.). 

There are two descriptions of redress for Redress for 

unjust tak- 

the unjust taking. The first is the restitution *ng. 
of the specific chattels taken, with the pay- 
ment of damages for the loss or injury 
occasioned by the temporary deprivation of 
the possession. The second is the giving a 
pecuniary equivalent in the shape of damages 
for the permanent loss of the articles taken. 
(See 2 Bl. Com. 145.) 

It may here be observed that if a person Trade 

marks. 

has adopted a particular mark in trade or 
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Part II. business, to denote that the goods were made 

Tit. II. 

Cap. II. by him, and the mark has become understood 
in the trade, and his right is infringed by 
the use of a mark by another person, either 
precisely the same or so similar that the pub- 
lic in general would be misled, he is entitled 
to an action for the deceit, even without 
showing any specific damage. (Add. Torts, 
649-50; Tudor's Ca. on M. L. 487-500.) 



PAET III. 

OF PRIVATE RIGHTS AND WRONGS CONCERNING 
CERTAIN RELATIONS OF LIFE. 
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TITLE I. 

DOMESTIC EELATIONS OF LIFE. 



CHAPTER I. 

HUSBAND AND WIFE. 

Section I. 
Of the Marriage Contract. 
Pabt hi. L Thebe are certain grounds on which mar- 

Ttt T 

Cap. I. ri^^s may be set aside as null and void. 
Sec^. Thus : 1. Impotency, at the time of the 
iS"iid**n ^^rriage, is a ground for avoiding it. (Macq. 

account of q>ii 9 \ 
1. Impotence. O'tl-^.^ 

2. Bigamy. 2. A socoud marriage is void^ if the hus- 
band had another wife, or the wife had 
another husband, living at the time of such 
second marriage. (Macq. 343-4.) 

3^wantof 3. If either party is under the age of 
seven years, the marriage is void. If the 
husband is above seven and under fourteen 
years of age, or the wife is above seven and 
imder twelve, the marriage is not absolutely 



age 
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void ; but the husband, on attaining the age Past III. 

Tit I 
of fourteen, or the wife on attaining the age Ciip! I. 

of twelve, may disagree to and avoid it ; but ^^^* 

if at that age they agree to continue together^ 

they need not be married again. No promise 

to marry, made by a person under the age 

of twenty-one years, is binding upon such 

person, though it is upon the opposite party, 

if of age. (Macph. 168 ; Add. Cont. 937.) 

4. The marriage of an idiot or lunatic, 4. Lunacy, 
except during a lucid interval, is void. 
(Macq. 342.) 

5. Marriages within the prohibited degrees s. conian- 

n* • 1 guinity or 

of consanguinity or affinity are also void. a«nity- 
(Macq. 327.) Thus, marriages between 
persons who are lineally related to each 
other are void ; and so also are marriages 
between persons collaterally related to each 
other in the second or third degree, accord- 
ing to the mode of computation in the civil 
law, whether they be related by consanguinity 
or by affinity. Thus, a man cannot marry 
either his sister or his wife's sister : for both 
are related to him in the second degree ; the 
one by consanguinity, the other by affinity. 
Nor can he marry his sister's daughter, nor 
wife's sist^s daughter : for both are related 
to him in the third degree. But he may 
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Part III. marry his first cousin : for she is only related 
Cap! I. to him in the fourth degree. The relations 
^' ' by consanguinity of the wife are always 
related by aflSnity to the husband ; and in 
like manner the relations by consauguinity 
of the husband are always related to the 
wife. But the relations by consanguinity of 
the husband are not, as such, related, even 
by aflSnity, to the relations by consanguinity 
of the wife; and hence two brothers may 
marry two sisters, or father and son a mother 
and daughter. Nor is the husband, as such, 
related, even by affinity, to those who are 
only related to the wife by affinity; and 
therefore a man may marry his wife's 
brother's wife. (2 Ste. Com. 255-6.) 

The prohibitions as to collaterals extend 
even to the half-blood, and to illegitimate 
children. (Id. 256.) 

6. violation 6. Marriagcs are sometimes void on ac- 

of prescribed i. i , i . <. e i 

regulations, couut of the violatiou of somo of the regu- 
lations prescribed by law for the due cele- 
bration of marriage. 
II. Modes of n. There are four modes of proceeding 
towards ceie- towards the celebration of marriage. 

bration of 

marriage. i^ By a pubUcatiou of bauus, upon three 

successive Sundays, in the churctf or chapel 
where the marriage is to be solemnised. 



licence. 
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aocoiding to the rites of the Church of Eng- Pabt III. 

1 J Tit. I. 

land. Cap. L 

2. By a licence from the ecclesiastical ^*°'^ - 
authority, that is, a special licence from the J^J^**" 
Archbishop of Canterbury, or a common 
licence from the ordinary of the place or his 
surrogate. la the case of a licence, one of 
the parties must have had his or her usual 
place of abode, for fifteen days immediately 
preceding, in the parish where the church or 
chapel in which the marriage is to be solem- 
nised is situate, and, whether by banns or by 
licence, the marriage must take place between 
eight and twelve o'clock in the forenoon, 
except in the case of a special licence, and be 
solemnised by a person in holy orders, and 
before not less than two other credible wit- 
nesses. If the intended husband or wife, 
not being a widower or widow, is under the 
age of twenty-one, and his or her parent or 
guardian openly signifies disapproval at the 
time the banns are published, the publication 
is void. And, on obtaining a licence, one of 
the parties must make oath as to his or her 
belief that there is no lawful impediment, 
and that one of them has had his or her usual 
place of abode, for fifteen days immediately 
preceding, within the parish or chapelry 

E 
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Past III. within which the marriage is to be solem* 

Tit I 

Cap! I. Jiised ; and, where one of the parties, not 
^^•^ being a widower or widow, is under the age 
of twenty-one years, that the consent of the 
&ther, or, if the father is dead, of the guar- 
dian, or, if there is no guardian, then of the 
mother, being unmarried, or, if no mother 
unmarried, then of the guardian appointed 
by the Court of Chancery, has been had. 
8. By the 3. By the superintendent-registrar's cer- 
J^jS7J|^ifl- tificate, without licence, after a notice given 
Steence!**^"* to him of the intention to marry in a specified 
place; which notice is entered in a book, 
called 'the marriage notice book,' and is 
put up in his office during twenty-one suc- 
cessiye days after being so entered. 

A person whose consent would be required 
to a marriage by ecclesiastical licence may 
forbid the issue of the certificate, by writing 
^ forbidden ' opposite the entry of the notice; 
or a caveat may be entered by any person 
against the grant of the certificate or licence. 
On the issuing of the certificate, the mar- 
riage may be solemnised, before a registrar 
and two or more credible witnesses, in a 
builcdng registered as a place for the solera- 
nisation of marriage, or at the office of the 
superintendent-registrar^ or according to the 
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rites of the Church of Enfi^land in a church Past III. 

Tit I 

or chapel within the superinteudent-regis- cap. I. 
trar's district, or according to the usages of ^^•^ ' 
the Quakers or Jews, if both parties are of 
those persuasions respectively. 

4. By the superintendent-reeistrar's certi- 4. By the 

" * ^ superintend 

ficate, with licence, which is issued after a JS''/cS)ti'fi- 
notice similar in most respects to the notice iikenoe. 
in the previous case. But the notice in 
this case need not be put up in the office 
of the superintendent-registrar; and the 
certificate may be obtained after the expira- 
tion of one whole day, instead of twenty one 
days next after the entry of the notice. 

The marriage in this case may be solem-^ 
nised according to any of the four methods 
before stated, except that the superintendent- 
registrar cannot grant a licence for marriage 
in a church or chapel of the Church of 
England. 

Such are a few of the numerous points 
connected with proceedings towards the 
celebration of marriage. It must suffice to 
add that the non-observance of some of the 
regulations subjects to a penalty, the in- 
fringement of others is punishable as a 
felony, and the violation of others renders 
the marriage void. (See 2 Ste. Com. 257-68, 

E 2 
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Pabt in. to which most valuable work the reader is 

Trr. I. 

Cap! I. referred for further information on this 
^^' subject) 
III. Decree HI. The Court for Divorce and Matri- 

oeclaratory 

roalrilSl? ^^ monial Causes may, on petition of a natural- 
legitimacy, ^^^^^ subjoct of the Quoeu, domiciled in 

England or Ireland, or claiming any real or 
personal estate situate in England, make a 
decree declaratory of the validity or in- 
validity of the marriage of such person, or 
of his father and mother, or of his grand- 
&ther and grandmother, or of his legitimacy 
or illegitimacy, or of his right to be deemed 
a natural-bom subject of the Queen. (21 
& 22 Vic c 93, s. 1, 2.) 
jMiiSdOT^Sf ■^* When marriages were allowed to be 
marriage, celebrated in a more clandestine manner, 
suits for jactitation of marriage, that is, for 
boasting of being married to a person, 
contrary to the fact, were of frequent occur- 
rence ; but they are now unheard of, though 
they may still be instituted. (Macq. Div. 
321-2.) 
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Section IL 

Of the Conaequencea of the Marriage^ as 
connected with Common Law. 

Married women cannot bind themselves by fabt III. 
any mercantile contracts To this, however, J"* j 
there are these exceptions : that a married Sac. II. 
woman may be a sole trader in the city of Mercmtue 

coatractf by 

London; and that if a woman s husband »«>"^<^ 

women. 

becomes civilly dead, as when he is imder 
sentence of transportation, or if she is 
judicially separated and continues to live 
apart, she may carry on trade for her own 
isupport ; and in these cases she may become 
a bankrupt. (Sm« Merc Law, 18 ; Sm. Goni*, 
585 ; Add. Cont 770.) 

Unless there is evidence to the contrary, wife's power 

'^ to bind her 

it is presumed that a wife who resides with ^{^^ ^ 
her husband is authorised to bind him by the fortune 
contracting for necessaries ; but that a wife the huiband. 
who is living separately from her husband 
has no such authority, unless the separation 
was by consent, or by her husband's com- 
pulsion, or occasioned by his misconduct, 
and he does not make adequate provision for 
her support. (Sm. Cont. 415 ; Add. Cont, 
767-70; Bright's Husb. & Wife, 6-12.) 
Although a married woman, residing with 
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Pabt III. her husband, has an implied authority from 
Cap. l ter husband to order food, clothing, fumi- 

SboII. |.^g^ j^ other necessary articles, yet, if Ber 
orders are of such a description as, under 
the circumstances, naturaUy to raise a doubt 
whether her husband would have authorised 
her to give them, the tradesman is bound to 
satisfy himself that they were so authorised* 
(See Add. Cont 767-8.) 

ord*rofpro- A wifc dcsertcd by her husband may apply 

tection of 

wifftJhota ^ ^ police magistrate, to justices in petty 
decerted. geggions, or to the Divorce Court, for an ordet 
to protect any money or property which 
she may acquire by her own lawful indusr 
try, or of wHoh she may become possessed, 
after such desertion, against her husband 
or his creditors, or any person claiming 
under him ; and such magistrate or justices 
or Court, if satisfied of the fact of such 
desertion, and that the same was without 
reasonable cause, and that the wife is main- 
taining herself by her own industry or jwo- 
perty, may make and give to the wife an 
order protecting her eamiogs and property 
acquired since the commencement of such 
desertion, from her husband and all creditors 
and persons claiming under him, and eadx 
earnings and property wUl belong to the ^e 
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as if she were a feme sole. And in every Past HI. 

. Trr. I. 

case of a judicial separation, the wife will, q^' j] 
from the date of the sentence and whilst the S"^^* 
separation continues^ be considered as a feme JSi^* ^"^„. 
sole with respect to property of every de- Sde^eSV^' 
scnption which she may acquire or which regards ber 
may come to or devolve upon her ; and such 
property may be disposed of by her in all 
respects as a feme sole, and on her decease, 
the same, in case she dies intestate, will go 
as the same would have gone if her husband 
had been then dead ; and if the wife again 
cohabits with her husband, all such property 
as she may be entitled to when such cohabita* 
tion takes place will be held to her separate 
use, subject, however, to any agreement in 
writing made between herself and her hus- 
band whilst separate. (20 & 21 Vic. c. 85, 
8. 2 1, 25.) And as regards contracts, wrongs, 
and suits, the wife, whilst so separated, will be 
considered as a feme sole for the purposes of 
contract, and wrongs and injuries, and suing 
and being sued in any civil proceeding, (s. 26.) 

The husband takes a freehold interest, HatiNuid*s 
durine the loint lives of himself and his the wife*i real 
wife, in land belonging to her in fee simple, 
in tail, or for life. (Sm. Law of Prop. 982.). 

And if he has had issue by her capable of 



estate. 
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PabtIU. inheriting the property, he is entitled, on 
Cap. I. ^^^ death, to an estate by the curtesy, thft^ 

^f^l?' is, an estate for life in lands or tenements of 
which she was tenant in fee or in tail in 
possession. (See Sm, Law of Prop, 173.) 

wife*! On the t)ther hand, the wife becomes en* 

interest in 

ihehuiband's titled, on the husband's decease, to an estate 

real estate. ' ' 

in dower, that is, an estate for life in lands 
or tenements of which he dies entitled for 
any estate of inheritance in possession, unless 
the title to dower be prevented, barred, or lost. 
And she is also entitled to a third of his per- 
sonalty if he dies intestate leaving issue, or 
a moiety if he dies intestate without issue. 
(See Sm. Law of Prop. 178-198, 467.) 
Haiband»i The wifo's chattcls real vest in the hus- 

interest in 

chiueu real. ^^^^ ^^^ modo. Thus, he is possessed of 
his wife's term for years, and entitled to the 
rents and profits ; and he may alien it, or it 
will belong to him absolutely if he survives 
th« wife. (See Sm. Law of Prop, prt iv. 
tit. i. c. 3, s. 3.) 
Husband's As to chattels personal in possession which 
wife's chat- the wife has in her own right, as ready 

tels personal. 

money, jewels, household goods, and the 
like, the husband has an immediate and 
absolute property therein by the marriage, 
which never can again revest in the wifeor 
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bBT representatives. But chattels personal, Pabt ni. 
&a, autre droit, as executrix or administratrix, cap. I. 
&a, do not belong to the husband, though ^ ^-^ ^ 
he survive, but go to the administrator de 
bonis non of the wife. (2 Bl. Com. 435 ; Co. 
Litt 351. b ; 1 Bright's Husb.&Wife, 34, 39.) 
. As to the wife's chattels personal or choses 
in action, which comprise debts, legacies, 
residuary personal estate, money in the 
funds, (&c., these the husband may have, if 
he reduces them into possession. They then 
become absolutely and entirely his own, and 
go to his executors and administrators, or as 
he bequeaths them by will, and will not 
revest in the wife. But if he dies before her, 
and before he has released them or reduced 
them into possession, so that at his death 
they still continue choses in action, they 
will survive to the wife, whether against 
the personal representatives of the husband, 
or against his assignees in bankruptcy, or 
against his assignees for valuable considera- 
tion. If he survives her, he will not have 
them by survivorship, as he would have a 
chO'ttel real, except in the case of arrears 
of rent due to the wife before her coverture, 
which in case of her death are given to the 
husband by the stat. 32 Hen, VIIL c. 37 ; but 

B 3 
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Pabt III. he will still be entitled to the chose in ao- 

TlT. I. 

Cap. I. tion as her administrator, and may in that 
Sflil- capacity recover such things in action as 
became due to her before or during the 
coverture, (2 Bl. Com. 434-5; Co. Litt. 
351. b. ; Add. Cont 760-1 ; Sm. Cont. 280-1.) 
On taking out administration to her estate, 
he will become entitled, aa her administrator, 
to all her personal estate which was out- 
standing and unrecovered at her death. And 
if he does not take out administration to 
her estate, but some other person does, the 
husband will be entitled to any surplus 
which may remain after paying the wife's 
debts. If the husband dies before he or 
some other person has administered to her 
estate, his personal representatives may take 
out letters of administration to her estate, 
and recover all her property in action and 
unrecovered at her death, even though such 
property was reversionary at her death, and 
in fact did not cease to be so until after the 
death of the husband ; as where he died in 
the lifetime of a prior taker of the property; 
But the personal representatives of the hus-p 
band are trustees for the persons beneficially 
entitled to his general personal estate, under 
his will, or under the statutes of distribution^ 
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or under the statutes relating to bankruptcy, Fabt III. 
or otherwise, as the case may be, as to any cap. I. 
surplus which may remain after paying, the ^^^' 
wife's debts. (See 1 Bright's Husb. & Wife, 
36, 41-2, 72, 77-87 ; 1 Wms. on Exors. 339, 
742 ; Drew v. Long^ 22 L, J. 717, v.CK.) 

Upon the marria^fe, the husband becomes wire's con- 

^ ^° ' tracti before 

liable to the wife's ante-nuptial contracts. "«"^a««« 
But on her death, his liability ceases, 
except as her administrator, unless judg- 
ment has been recovered against husband 
and wife in her lifetime. If he survives her, 
and takes out administration, he is liable to 
be sued on them, as his wife's administrator. 
If she survives him, her liability revives, 
in case nothing has been done to put an end 
to the contracts, during the continuance of 
the marriage. (Sm. Gont. 280-1 ; Add. Gont. 
764 ; 2 Bright, 1-3.) 
A husband may sue on a contract made Ri^^t of 

*^ suing on con* 

with his wife on good consideration. If wShmwried 
he die without suing, the right to sue upon 
it will survive to the wife. (Sin. Gont. 285 ; 
Add. Gont, 761.) 

The custody of the wife's person belongs to custody and 

•' JT o correction of 

the husband. He has no right to chastise ***• ^*^®* 
her ; but he may restrain her liberty, la case 
of gross misbehaviour. (2 Ste. Gom. 273.) 
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Section III. 

Of Divorce^ Annulling Marriage, and 

Separation. 

PabtIIL Before the new Divorce Act, there were 
J"- \' two kinds of divorce : first, a divorce by the 

Cap. L •' 

Sbc. lU. Ecclesiastical Court, a vinculo matrimonii. 
Divorce be. whercbj the marriage was declared null, as 

fore the new , iii iri-i... 

Divorce Act. having Dcen absolutely unlawful ab imtio, 
and the issue, if any, became bastardised, 
and the parties were enabled to contract 
another marriage ; secondly, a divorce a 
mensa et thoro, whereby they were merely 
separated, without annulling the marriage. 

Divorce a vinculo matrimonii could not 
be obtained from the Ecclesiastical Court 
for any post-nuptial cause, but was often 
granted, on the ground of adultery, by a pri- 
vate Act of Parliament (2 Ste. Com. 285-7.) 
The new ^7 ^® ^*' 20 & 21 V. c. 85, howover, the 

^*^®"*^^' jurisdiction of the Ecclesiastical Courts was 
transferred to the new Court for Divorce and 
Matrimonial Causes. 

This Court may, on the petition of either 

Judicial *" * 

separation, husbaud or wifc, decree a judicial separation, 
in lieu, and having the effect^ of the divorce 
a mensa et thoro. (s. 7, 16.) Such judicial 
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separation may be decreed on the ground of Past IIL 
adultery, or cruelty, or desertion withoutcause Cap! L 
for two years and upwards. The new Court 
may also grant a divorce or dissolution of ^m^«««- 
marriage, on the petition of the husband, 
upon the ground of the post-nuptial adultery 
of the wife ; or, upon the petition of the wife, 
upon the ground that the husband, since the 
marriage, has been guilty of incestuous adul* 
tery, or bigamy with adultery, or rape, or 
unnatural crime, or adultery coupled with 
certain kinds of cruelty, or with desertion, 
without reasonable excuse, for two years or 
upwards, (s. 27.) But the Court may not 
grant a divorce if the petitioner has been 
accessory to or connived at the adultery, or 
has condoned it. 

And the Court will not be bound to grant 
a divorce, if the petitioner has, during the 
marriage, been guilty of adultery, or if the 
petitioner has been guilty of unreasonable 
delay in presenting or prosecuting the peti- 
tion, or of cruelty towards the other party, or 
of having deserted or wilfully separated from 
the other party, before the adultery com- 
plained of, and without reasonable excuse, 
or of such wilful neglect or misconduct as 
has conduced to the adultery, (s. 31.) 
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Past III. An order may be made for alimony to the 

Tit. L . 

Cap! L y^^f either on a decree for judicial separation 
S ue. II I. ^^ ^j^g wife's petition, or on a decree for dis- 

Aiimony, solution of the marrfi^e, (8,17,32*) Alimony 
is an allowance made to the wife when co- 
habitation has ceased. It is either pendente 
lite or permanent. (Macq. 135, 141.) 

Appeal. On a decree for the dissolution of the 

marriage, a dissatisfied party may appeal to 
the House of Lords ; but in case of no appeal, 
or in case of an appeal having been dismissed. 

Marriage or if the marriage is dissolved, either party 

after a 

Divorce, jj^j msnTj again, (s. 57. — See on this 

subject Macq. Law of Div. passim.) 
Annulling a Marriages may be annulled by the Court 

marriage. at »i 

for Divorce and Matrimonial Causes, where 
they have taken place after a divorce ob- 
tained by fraud or collusion, or from a court 
not having competent jurisdiction ; or where 
the parties ai*e within the prohibited degrees 
of consanguinity or aflBnity, or both have 
acted in wilful disobedience of certain of the 
enactments as to the marriage ceremony ; or 
where there was, in either of the parties at 
the time of the marriage, corporal incapacity, 
idiotcy, or lunacy ; or where the marriage 
was the result of force or fear, not followed by 
voluntary cohabitation. (Macq. Div. 323-44.) 
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The husband and wife may agree to live Fabt III. 
separately ; and the Courts of Law and Equity gap! I. 
have recognised the validity of deeds or 
articles of separation executed for the pur- bJ^SSStl 
pose of carrying such agreiement into effect, 
where the husband and wife have actually 
come to a resolution of present separation. 

The husband usually covenants with trus- 
tees appointed on behalf of the wife, for her 
maintenance; and the trustees covenant to 
indemnify the husband against her debts; 
and each party covenants not to molest the 
other or sue for the restitution of conjugsd 
rights. But an agreement providing for the 
contingency of a future separation, or a 
covenant for separation, whether immediate 
or future, is void. (2 Ste. Com. 284-5 ; Sm. 
Law of Prop. 1008.) 

As a deed of separation cannot dissolve 
the marriage, it does not relieve the wife 
from any of the ordinary disabilities of 
coverture. (Story's Eq. Jur. § 1428.) And 
reconciliation puts an end to a deed of 
fi^aration, as it must not be permitted to 
parties to make agreements for themselves 
to hold good whenever they choose to live 
separate* (2 Spence's Eq. Jur. 532.) 
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CHAPTER IL 

PABENT AND CHILD. 

Pabt III. A LEGITIMATE child is One between whose 

Tit. I. 

Cap. II. parents the relation of marriage subsisted at 
wholre the time of conception or of birth, or at 
chiidreo!^ somc intervening period. Whether the hus- 
band is the real parent of a child bom to his 
wife during the marriage or after the death 
of the husband, may, however, be open to 
controversy. But he is presumed to be the 
parent unless he was absent for not less than 
nine calendar months or forty weeks before 
the birth, or was impotent, or could not have 
had sexual intercourse with the wife during 
that period. (See 2 Ste. Com. 291-2 ; Steer's 
Far. Law, 568 ; Co. Litt. b. n. I, 2.) 
Sucation"? ^^ general, parents are intrusted with the 
children, custody and education of their children, on 
the natural presumption that the children 
will be properly treated, and that due care 
will be taken of them, in regard to learning, 
morals, and religion. But whenever thi^ 
presumption is negatived by the actual state 
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of the case, and a father is guilty of gross Fabt III. 
ill-treatment of his infEUit child, or is living Cap. li. 
in gross immorality or avowed impiety, or 
otherwise acts in a manner injurious ' to 
the morals or interests of his children, the 
Court of Chancery will deprive him of the 
custody of his children, and appoint a suit- 
able person to act as guardian, if the children 
have property. (Sm. Manual, 389-90.) 

Parents are les^ally bound to provide their Maintraance 

° •' ^ of legitimate 

legitimate children, of whatever age, with chudren. 
necessaries, when the children are in poverty, 
and unable, through infancy, disease, or ac- 
cident, to support themselves. (2 Ste. Com. 
296-7.) 

A father is entitled to the custody and The ratheru 

power over 

control of his children until the age of "*• ^***'^~- 
twenty-one years; and he may correct them, 
while under age, in a reasonable manner; 
and may delegate his authority to their tutor 
or schoolmaster. (2 Ste. Com. 299-301.) 

The mother has no legal power over her The mo- . 
child in the father's lifetime, at least as ®T" ^er 

' children. 

against the father, unless delivered into her 
custody by the order of the Court of Chancery 
or the Divorce Court But after the father's 
death, she is entitled to the custody of the 
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PABTin. chad during minority. (2 Ste. Com. 301? 
Gap. li. Macq. Div. 174.) 
Maim^nce The children of poor persons not able to 

of parents. . 

support themselves, must, if of sufficient 
ability, Doaintain their parents. (2 Ste. Com. 
302.) 
Actions by A parent cannot bring an action for injury 
done to his child, though the parent may 
have been put to expenses in getting the 
child cured, unless the child is old enough 
to render him some sort of service, however 
slight, and can be treated in law as his 
servant I (Add. Torts, 697 ; 3 Ste. Com. 632.) 
Indeed, a parent has no remedy for the 
seduction of his daughter, even though he 
may have been put to great expenses in 
consequence of it, unless the child was living 
with him at the time, and, by reason of 
her pregnancy and illness, he was deprived 
of her services; in which case, however 
slight those services may have been, and 
without proof of any being rendered, an 
action for damages is maintainable by the 
parent against the seducer, if the pregnancy 
was caused by him, and if the parent was 
not the indirect cause of the seduction, by 
introducing her to profligate acquaintances 
or encouraging improper intimacies. (Add. 
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Torts, 697-700; Broom Com. 75, 77-8 ; Pabt III. 

Tit I 

3 Ste. Com. 532 ; Eoscoe on Evid. 589-90.) Cap/ii. 

In estimating, however, the damages to 
be given for a daughter's seduction, the jury 
may give the father damages for the distress 
and anxiety of mind which he has sustained. 
(Add. Torts, 702 ; Mayne, 284.) 

The mother of an ill^timate child is MaintenaoM 
entitled to its custody, and is bound tomate^iid- 
maintain it, while she remains single or a 
widow, or until the child attains the age of 
sixteen, or gains a settlement in its own 
right, or, being a female, is married ; and if 
the . mother marries, her husband then be- 
comes subject to the same obligation; but 
this ceases on the mother's death. If, how- 
ever, the mother, while single or a widow, is 
not of sufficient ability, she can compel the 
£a.ther to supply a fund for its maintenance, 
and she may take steps for that purpose 
even before the child is bom. (2 Ste. Com. 
302-4 ; Steer's Parish Law, 559, 660, 569.) 
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CHAPTER III. 

GUARDIAN AND WARD. 

!Pabt in. There are several species of guardianship : 
Cap. III. !• Guardianship by nature, which is a 
Diiwt guardianship of the person only, belonging to 

AP6C168 of ii •• ijt*i* M 

guardian, the auccstor, lu respcct to his heir apparent 

Ahip. 

1. By nature. ^^ hcircss presumptive, until the age of 

twenty-one years. 

2. For nur- 2. Guardianship for nurture, which is a 

guardianship of the person only, belonging to 
the father, or, at his decease, to the mother, 
and extends to all the children, imtil the age 
of fourteen years, if not to the age of twenty- 
one. 

3. In socage. 3. Guardiauship in socage, which extends 

both to the person and the estate, where the 
legal estate in hereditaments of socage tenure 
descends upon a minor. 

If the land descends to the heir ex parte 
patema or ex parte materna, the guardian- 
ship of the person belongs to the next of 
blood to whom the inheritance cannot 
descend. 



GUASSIAN AND WABD. 93 

But if the infant derives land by descent Fabt HI. 

Trr I 

both ex parte patema and ex parte matema^ Cap. III. 
the next of kin on either side first seizing 
the infant is entitled to the custody of his 
person. This guardianship continues until 
the minor is fourteen years of age* 

4. Gruardianship by statute, which is4.B7tutute. 
created by an appointment by a father, 

made by deed or will, of a guardian of the 
persons and estates of his legitimate children, 
until the age of twenty-one years, or for 
any less time. Such an appointment is 
effectual against all persons claiming as 
guardians in socage or otherwise. 

A mother cannot appoint a guardian. 
Nor can a father make a valid appointment of 
a guardian to his natural child. If, however, 
he does nominate a person to be guardian, 
the Court of Chancery will generally appoint 
such person to that office. 

5. Guardianship by election, which isj^^y*^***^- 
nearly, if not quite obsolete. 

6. Guardianship, by appointment of the poiSSXt of 
Court of Chancery, of the person and estate chaSSy.**^ 
of an infant, whether legitimate or illegiti- 
mate, who has property, or of the person 

only of an infant who, by reason of being a 
party to proceedings in Chancery, has become 
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Past IIL a ward of the Court. Such a guardian may 

Cap. III. b© appointed either where there is no other 
guardian, or where it appears to the Court to 
be expedient that a guardian of any kind 
should be superseded. 

7. Ad litem. 7. Cruardianship ad litem, which occurs 
where a person, usually the father or ordinary 
guardian, is appointed by a court of justice 
to prosecute or defend for an infant in any 
suit to which he is a party. 

s.Bycustom. 8. Gruardiauship by custom in the case of 
copyholds and particular cities and boroughs. 
(2 Ste. Com. 314-23 ; Macph. 19, 20, 44-48, 
53, 59, 60, 76, 80-1, 103, 105, 109, 110 ; 
Sm. Law of Prop. 1011.) 

Obligation to Evcry guardiau, when the ward comes of 

account. 

Liability, age, is bouud and compellable to account to 
him, and must answer for all losses by his 
wilful default or negligence. The guardian 
will be allowed his reasonable costs and 
expenses, but may not make any profit out 
of his ward's estate. (2 Ste. Com. 323; 
Macph. 348, 350.) 

Full age. Full age, in male or female, is twenty-one 
years ; and it is completed on the morning 
of the day preceding the anniversary of a 
person's birth ; so that a person born on the 
1st day of January, 1860, at any moment 
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before midnight, would be of age on the 3l8t Fabt III. 

Tit I 

of December, 1880, immediately after mid- cap. in. 

night of the SOth. (2 Ste. Com. 308 ; Maq)h. 

447.) 

All who are not of full age are l^ally^»*w Un- 
designated as infants. 
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TITLE IL 

RELATIONS OF LIFE IN EESPECT OF PROPERTY. 



CHAPTER L 

NEIGHBOURINa PBOPRIETOBS. 

Pabt III. There are certain rights which the owner 
Tit. II. 
Cap. I. of one neighbouring tenement has with 

RigbtT^ respect to another such tenement. 

"nVproprS- Those which are directly profitable are 



tors. 



Profits i called profits a prendre; such as rights of 

prendre. 

common. 
Easements. Thosc which Bxe mere rights of accom- 
modation are termed easements. An ease- 
ment may be defined to be a right and 
privilege, without profit, which the owner of 
one neighbouring tenement has with respect 
to another tenement, by reason of which the 
owner of such other tenement is obliged to 
suffer or not to do something on his own 
land, for the advantage of the owner of the 
former tenement who is entitled to such 
privilege. There are a great number of 
easements ; such as rights of way, rights to 
receive air, light, and water. (Gale on 
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Easements, 5 &c. ; Add, Torts, 16, 17;PabtIII. 
Burton's Comp. § 1165.) G^^.^i; 



The property to which the privilege is 
annexed as a benefit. is termed the dominant Hi»dMnrieot 

tenements^ 

tenement; and the property on which the 
burden or servitude is imposed is called 
the servient tenement. (Add. Torts, 17 ; 
Gale, 13.) 

Where there are distinct proprietors of the Running 
lands on opposite banks of a stream, each 
riparian proprietor is, prima facie, the pro- 
prietor of half of the land covered by the 
stream which is nearest his own bank, but 
has no property in the water. Every land- 
owner, however, has a right, a^ an ordinary 
incident of property, to use the water of a 
natural stream flowing through or by his 
land, for any reasonable purpose not incon- 
sistent with a similar right in the proprietors 
of the land above and below; as, for instance, 
to drink, to water his cattle, to turn his mill, 
&c But he cannot seriously diminish the 
quantity, nor deteriorate the quality, nor 
alter the flow of the water, to the injury of 
another proprietor, otherwise than by such 
diminution, retardation, or acceleration, as 
may be the necessary result of a reasonable 

use ; unless he has gained a title to an ease- 

r 
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Pabt III. ment, by grant or prescription, so to use the 

ci."^L water. (Add Torte, 1, 2, 3, 4, 6, 77-8 ; 

Broom Com. 764-5 ; Gale on Easements, 

191-7, 238-9; Tudor's Eeal Prop. Ca. 

118-9 ; Dixon's Law of Farm, 124-9, 132.) 

Well-water. A porson may sink a weU in his own land, 
and get as much water as he pleases, for any 
purpose whatever, although he thereby drains 
the neighbouring springs and wells dry; and 
the adjoining proprietor has no other remedy 
than to sink deeper wells, and use appliances 
to get back the water. (Add. Torts, 5; 
Broom Com. 76-7; Grale on Easements, 
242-62 ; Dixon's Law of Farm, 129.) 

Servitude of If the owuor or occupier of the lower 

receiving in r -i. 

«nddu- lands obstructs the natural flow of the 

charging 

''*^*'' water through his lands, so as to cause the 
higher lands to be flooded, or if the owner 
or occupier of the higher lands causes the 
surface and drain water to flow on the lands 
below in a greater volume and in an un- 
natural form, he will be responsible in 
damages. (Add. Torts, 6.) 

Pasugefor A porsou may, by deed or prescription, 

wastewater. . -i «• 

have a nght of passage for waste water 
through an artificial drain or watercourse in 
another man's land, without having any in- 
terest in such land. (Add. Torts, 23 ; Grale, 54.) 
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On tte sale of a house, without the adjoin- Pabt III. 

Tit II 

ing land of the vendor, a free passage for q^ j ' 
necessary light and air across such adjoining LighTI^ 
land is impliedly granted. (Add. Torts, 37 ; *^'' 
Gale, 97, 103.) 

Neither a landlord nor a tenant can, 
without each other's consent, obstruct or 
darken windows existing at the time of the 
demise. (Add. Torts, 38 ; Grale, 100.) 

The right to light and air is confined to 
windows existing at the time of the con- 
veyance, grant, or demise, and does not 
extend to windows subsequently opened, 
where there were none before, or to new 
windows of a different size or position from 
the old ones, except as far as regards the 
space of the new windowB which may have 
been occupied by the ancient aperture. 
(Add. Torts, 38, 48, 55 ; Broom Com. 760.) 

If a new house iff erected contiguous to 
another's groimd, the latter may, at any time 
within twenty years, erect any kind of build- 
ing, on purpose to blind the lights of that 
house ; and no action will lie, even though it 
were done from mere malice. (Broom Com. 74 ; 
Grale on Easements, 282 ; Tudor's Real Prop. 
Ca. 123.) 

Although a person grant a licence to open a 

F 2 



L 
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Pabt III. window, unless the grant is made by deed, he 
Cap. I. ^s-y huild a wall on his own land close tp 



the window, and thereby exclude the light 

and air from it. (Add. Torts, 24 ; Grale, 23.) 

Rights of The owner of the surface and the owner 

owner o^ « , , ., . ^ . 

surface and of the subsoil must uot excrciso theu* respec- 
tive rights in such a way as to be inconsistent 
with the fair use and enjoyment of the rights 
of each other. The owner of the surface, 
therefore, is entitled to the support of the 
adjacent strata, sufficient to maintain the 
surface in its natural state, but not to such a 
degree of support as is necessary for build- 
ings, unless he has acquired the right of 
support for them by grant or prescription- 
If, however, the owner of the subsoil exca- 
vates without leaving proper support, the 
owner of the surface has no right of action 
until some actual damage has been sustained 
by him; but he would have a right to an 
injunction in equity to prevent such improper 
excavation. (Add. Torts, 8, 9 ; Broom Com. 
73, 79-81 ; Gale on Easements, 309-12.) 

Support of Everyone has a right to such a degree 

land and 

buildings by of lateral support to his own land from the 

adjacent ^^ 

jS"nin**K ***■ land adjoining it, as will be sufficient to sus- 
tain his own land in its natural state^ without 
being weighted with buildings. (Add. Torts, 
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7; Grale on Easements, 309-11, 314, 323; PABTin. 

Tit II 

Tudor's Eeal Prop. Ca. 124.) And where Cap. I. 
houses built together require mutual sup- 
port, the right to such support continues, 
notwithstanding alterations in the ownership 
of the houses by sale, mortgage, devise, &c. 
(Add. Torts, 35; Tudor's Eeal Prop. Ca. 
126.) And it would seem that a person 
may not take away from the owner of a 
hoiise or building the benefit of lateral sup- 
port from the adjoining land or building, 
after having acquiesced in the enjoyment of 
that benefit for more than twenty years. 
(Add. Torts, 45 ; Gale on Easements, 325-32 ; 
Tudor's Real Prop. Ca. 125.) And see p. 59, 
supra. 

There is a right of continuous support of J'upportof 

* "^ upper 

the upper stories of a house from the lower, •'®'^***- 
where they are vested in different owners. 
(Add. Torts, 35-6 ; Gale, 98, 322.) 

In the absence of evidence to the contrary, wwte und 
waste land on the side of a river or public a river or 

•• highway. 

highway is deemed to belong to the owner 
of the adjoining inclosed land, and not to 
the lord of the jnanor, unless the waste land 
oommunicates with open commons or larger 
portions of land. (Add. Torts, 153; Woolrych 
on Ways, 5, 6 ; Sm. Law of Prop. 113.) 
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Part III. The ownership of a tree standing: in a 

Tit. II. 

Cap. I. hedge follows the ownership of the hedge. 

Treat. Where all the roots of a tree are in a person^s 
land, and the branches hang chiefly or entirely 
over another person's land, it belongs to the 
person in whose land the roots are. But 
where the trunk stands on one person's land, 
and the roots are in another person's land, 
it belongs to the person on whose land the 
trunk stands. (Add. Torts, 154; Dixon's 
Law of the Farm, 81-2.) 

Hedges and lu general, a boundary hedge belongs to 

ditches. 

the owner who has been in the habit of cut- 
ing and repairing it. But, in some cases, the 
owners of the adjoining lands are tenants in 
common of the hedge; and in such cases 
each has a right to clip the hedge, but not 
to destroy it. (Add. Torts, 156 ; Dixon, 96.) 
A person may make a ditch, and widen it 
as much as he pleases, so far as he can do so 
by cutting into his own land. No man making 
or widening a ditch may cut into his neigh- 
bour's soil, but he may and usually does cut 
to the very extremity of his own land ; and 
he is bound to throw the soil which he exca- 
vates on his own land ; and he often plants a 
hedge on the top of the soil so thrown up. 
And hence, where adjacent lands of two 
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distinct proprietors axe divided by a hedge Paet III. 
iand a ditch, the legal presumption is, that Cap. I. 
both the hedge and the ditch belong to the 
owner of the field in which the ditch is not 
situate, (Add. Torts, 155 ; Dixon's Law of 
the Farm, 92.) 
In general, at law, an easement can only be Expreu 

grant of an 

jgranted, in a binding and irrevocable man- eawment. 
ner, by a deed. (Gale, 23 ; Dixon, 55.) 

A grant of a right will not be presumed Presumption 

of a grant. 

from long-continued uninterrupted enjoy- 
meut, unless the enjoyment has been open 
and notorious, and exercised as a matter of 
right, and is not capable of being satisfac- 
torily accounted for without presuming a 
grant. (Add- Torts, 27.) 

If, by the act of the owner, one part of his implied 

, « grants of an 

land becomes dependent upon another for element, 
water, light, or air, these easements pass to 
the grantees of the land to which they are an- 
nexed, together with the land. And where 
a person buys one of two or more adjoining 
houses belonging to the same owner, the 
purchaser becomes entitled to the benefit, as 
an easement, of all the drains from it, and 
is subject, as a servitude, to all the drains 
necessary for the adjoining house. (Add. 
Torts, 29 ; Gale on Easements, 81, 85.) 
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Past in. A grantee of a right of way or of an 
cL.^ artificial drain or watercourse through the 

B«,j][2^7ui- grsuitor's land, or the use of a pnmp in the 

eMementi. grantor^s land, is bound to repair the way, 
drain, watercourse, or pump, if he desires to 
have it kept in order for his own use, or if 
repairs are necessary to prevent it becoming 
an annoyance to the owner of the servient 
tenement. And for that purpose he may 
enter upon the grantor's land, unless the 
grantor himself has undertaken to repair it. 
(Add. Torts, 30-1, 61, 75 ; Gale on Ease- 
ments, 424, 441 ; Tudor's Real Prop. Ca. 127.) 

Transferor A right which is accessorial to the enjoy- 
ment of a house or land passes to the 
successive assigns of the house or land, 
by a grant of the house or land. (Add. Torts, 
26 ; Gale on Easements, 75.) 

cet«er of Au eascmeut ceases, when the purpose for 

eaceineois. 

which it was granted can no longer be ac- 
complished, or when the thing to which it was 
accessorial ceases, or when the ownership of the 
dominant and servient tenements becomes 
vested in the same person, and he has an 
equal estate in fee-simple in both tenements, 
or when the right is expressly released or 
abandoned. (Add- Torts, 53, 57, 59, 470 et 
seq ; Grale, 470 et seq.) 
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CHAPTER 11. 

LANBLOBBS ANB TENANTS. 

Lanblobbs who have the immediate rever- Past III. 

rrv__ Tx 

sion of premises in respect of which rent is cap! il. 
due to them, may enter upon the premises, uigj^^b 
in person or by deputy, and seize and sell ^**°" ** 
the personal property therein, to raise money 
for the payment of the rent in arrear. 
(Add. Torts, 345 ; Woodfall's Landlord and 
Tenant, 355 ; Tudor's Real Prop. Ca. 188, 
191.) 
The rent does not become due till the last when rent is 

due. 

minute of the day on which it is payable; 

and a distress can only be made in the day- whenadis- 

•' ** tress may be 

time, that is, between simrise and sunset ; "***®* 
and hence, practically, a distress cannot be 
made until the day after it is payable. 
(Woodfall, 376; Tudor's Real Prop. Ga. 
190-1 ; Add. Torts, 352.) 

A distress may be made even after the 
determination of the lease, if within six 
months, and during the continuance of the 

V 3 
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Part III. landlord's interest and the tenant's posses- 

Trr II 

cTt.1L sion. (Add. Torts, 349; Woodfall, 386; 

Tudor's Eeal Prop. Ca. 191.) 

How made. A gate or outer door may not be forced open 
to make a distress ; nor can a distress be made 
upon land not included in the demise^ and 
in respect of which the rent is not payable, 
except upon land to which the goods have been 
fraudulently removed, and except in the 
case of cattle depasturing upon a common 
isippendant or appurtenant. (Add. Torts, 
352-3; Woodfall, 369, 378; Tudor's Eeal 
Prop. Ca. 190.) 

In order to make a distress, seizure is ne- 
cessary ; but to constitute a seizure, in con- 
templation of law, it is suflScient to enter 
upon the demised premises, and announce 
to the tenant, or his servants, or the persons 
in actual occupation of the premises, an 
intention to distrain. (Add. Torts, 361 ; 
Sm. Landl. and Ten. 166.) 

After seizure, the person distraining ought 
to make an inventory of the goods distrained, 
and serve it, with a written notice of the 
amount of rent due, and of the things dis* 
trained, on the tenant personally, or leave it 
on the premises, which will amount to an 
impounding of the distress, without the neces- 
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sity of actually securing it. (Sm. Landl. and Pabt UL 
Ten. 166-75; Tudor's Seal Prop. Ca. 192-3; S^.n. 
Add. Torts, 365, 369.) 

After the expiration of five days &om saieofdii. 
a distress being made, and notice thereof 
and of the cause thereof being left on the 
premises, the distrainer may cause the 
chattels to be appraised by two sworn ap- 
praisers, and then sold, and the overplus, if 
any, left with the officer for the owner ; 
unless the tenant replevy, or tender the 
rent and costs within the five days, or, in 
the case of growing crops, before the com is 
ripe. (Add. Torts, 367, 369; Sm. LandL 
Ten. 178; Woodfall, 389-9L) 

As a general rule, all the goods and whatmiy 

be taken. 

chattels on the demised premises, whether 
they belong to the tenant himself or to 
strangers who have placed them in the 
custody or possession of the tenant, are dis- 
trainable. But tenants' fixtures, in certain 
cases, are not distrainable ; nor are beasts 
broken to harness, and regularly employed 
in work connected with the ordinary cultiva- 
tion of the land, nor sheep or implements 
of a person's business or profession, so long 
as there are other distrainable chattels 
immediately available. Nor is wearing 
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Pabt in. apparel actually on the person of the owner, 
Cap. II. or money ; nor are quickly perishable 
articles ; nor is the property of strangers 
standing on the demised premises, in the 
actual or constructive possession of such 
strangers, or necessarily placed there for 
trading or manufacturing purposes. (Add. 
Torts, 353-8; Woodfall, 366-76; Tudor's 
Eeal Prop. Ca. 188-90.) 
Goods frau. Goods fraudulently or clandestinely re- 

dulfntly re- 
moved, moved after rent is due, in order to avoid 

distress, may, if a sufficient amount of other 
distrainable property is not left on the pre- 
mises, be distrained within thirty days, if 
they have not been sold bona fide and for 
valuable consideration to a person ignorant 
of the wrongful act And a penalty, to 
the amoimt of double the value of the 
things distrained, may be recovered. (Add. 
Torts, 360-1 ; WoodfaU, 382-4 ; Tudor^s 
Keal Prop. Ca. 190.) 
Excessive If a distress ia manifestly beyond what is 

diitresi. 

reasonably necessary for the purpose of 
realising the rent and expenses, the landlord 
is liable to an action for damages. (Add.^ 
Torts, 363 ; Woodfall, 400.) 
Fixtures. In the widest sense, fixtures are things 
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fixed to houses or lands. (See Amos & Ferard Pjlbt III. 

Tit II 

on Fixtures, 1, 2.) Cap. II. 

As a general rule, as between the heir 
and the personal representative of a de- 
ceased tenant of the fee, and as between 
the owner of a particular estate and the 
person in remainder, and as between a land- 
lord and tenant, the fixtures will belong, 
with the freehold to. which they are annexed, 
to the heir in the first case, and to the person 
in remainder in the second case, and to the 
landlord in the third case ; except such of 
them as are put up merely for ornament, 
domestic use, or purposes of trade, and are 
capable of removal without material damage 
to the inheritance ; which, in the first case, 
devolve to the personal representative, if not 
essential to the enjoyment of the inheritance, 
and, in the second and third cases, if put up 
by the owner of the particular estate or the 
tenant, may be removed by him. (2 Ste. 
Com. 229-31.) 

If a tenant of lands erects at his own 
expense, with the landlord's consent in 
writing, any buildings or machinery for 
agricultural or trade purposes, he may re- 
move them, if he puts the land or building 
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Part III. into as good a condition as it was in before 
S^.g; a.e erection was made, unless the landlord, 
' on receipt of a month's notice of the in- 

tention to remove the erection, elect to pur* 
chase the same at a value to be ascertained 
by two referees or an mnpire. (2 Ste. Com. 
231.) 

The tenant's right to remove fixtures may 
be controlled or modified by express stipula** 
tion or by local usage. (2 Ste. Com. 232.) 

If a tenant who is possessed of fixtures 
which he has a right to remove, does not 
remove them during the term, they become 
a gift in law to the landlord, unless the 
tenant, after the expiration of the term, is 
permitted by the landlord to remain in pos« 
session, and removes them during his lawful 
possession. (Add. Torts, 127; Woodfall, 482.) 

LiaMUty tor K premises are destroyed by fire, without 
any gross negligence on the part of the 
tenant, and the tenant has not covenanted 
to repair, the landlord will be without a 
remedy; though if fire is caused by gross 
negligence, the person guilty of such negli- 
gence will be liable. (Add. Torts, 128, ISO; 
Sm. Landl. and Ten. 199 ; Woodfall, 435 ; 
Coote's LandL and Ten. 246-8.) And where 
a tenant has covenanted to repair (unless he 
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excepted cases of fire), he or his assignee is Paat in. 

. . Trr II 

bound to rebuild, in case the premises are q^^ i£ 
burnt down. And in each case he must pay obii^n 
the rent, though he may have lost the en- Jid w ^nt, 

in cue of 

joyment of the premises. (Woodfall, 344, »«. 
439-40 ; Smith's Landl. and Ten. 202.) 

Unless there is an agreement to the Liability to 

, 1. 1 -I fates and 

contrary, the occupier is the party liable *»»«•• 
to pay poor rates, highway rates, county, 
borough, and church rates. House, paving, 
watching, lighting, and cleansing rates also 
generally fall on the occupier. And he is 
also liable to the water rates, unless the 
annual value of the dwelling-house does not 
exceed lOL ; in which case it falls on the 
owner. The occupier has to pay the land 
and property taxes in 'the first instance; 
but he may deduct them out of his rent, 
as landlord's taxes, unless, in the case of 
land tax, the occupier has agreed to pay it. 
(Woodfiall, 411-13, 430-1.) And, in the 
absence of an agreement to the contrary, 
the sewers rate falls on the landlord* 
(Coote's Landl. and Ten. 278.) 

A tithe rent-charge is a charge on the Tithe rent - 
land, and not on the person of the owner or 
occupier ; but if the occupier pays it, he may 
deduct it from his rent, tmless he has agreed 
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Pabt IIL to take it upon himself. (Sm. Landl. and 

Tit. II. _, , ^^ x 

Cap. n. Ten. 100.) 
DutToT ^ tenant of a house is bound to use it in 

tenant as 
use of the 
property. 



uM^ofthe^ a tenant-like manner, and a tenant of a 



farm to occupy it fairly and in a husband- 
like manner, and cultivate it according to 
the usage of the country where the land is 
situate. (Woodfall, 434, 448.) 
Two kinds of Eopairs 8X0 of two kiuds, substantial 
"'^- repairs aad ordinaiy repairs. The former 
include those to the main walls, roofs, 
timbers, &c. ; the latter, the common re- 
parations to windows, shutters, doors, &c. 
(Woodfall, 432.) 
Liability to The landlord is never liable to ordinary 

repair. 

repairs, unless he has contracted to do them, 
even if the house il burnt down, and he has 
received the value from an insurance office. 
In the absence of agreement to the contrary^ 
the tenant is always liable to them. A 
tenant from year to year is only bound to 
do such repairs as may be necessary in con- 
sequence of the negligence of himself or his 
servants, or to keep the premises wind and 
water tight. (Woodfall, 433-4, 447.) 
Fenoei. K is the duty of the occupier of lands to 

repair the fences. (Woodfall, 456 ; Dixon's 
Law of the Farm, 93.) 
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The property in timber, and in trees which Part III. 
axe timber according to the custom of the cap. li. 
country, is in the owner of the inheritance. xree«. 
The property in bushes is in the tenant, hedges.* 
And he may clip the hedges, but he may 
not grub them up or destroy them. Such 
trees as are not timber at all, nor fruit trees, 
he may cut down, unless they afford a 
shelter to the house, or he ia restrained by 
agreement. (Woodfall, 458, 460; Dixon's 
Law of the Farm, 80, 82-6, 97.) 

A tenant remaining after the expiration condouanee 

of contract 

of a lease, may be taken to hold upon any of Jj^^' ^°"" 
the terms of such lease that are consistent 
with a yearly tenancy. (Woodfall, 523.) 

Where the landlord claims the land from Ejectment 

by landlord. 

his tenant, it is not necessary for the land- 
lord to prove his title to it; for it is a rule 
that a tenant or anyone claimiug under 
him shall not be allowed to dispute his 
landlord's title, that is, the original right of 
the person who admitted him into possession; 
but he may show that it has since expii*ed or 
been parted with. (Broom Com. 738-40; 
Koscoe on Evid. 667 ; 2 Selw. N. P. 696-7.) 

A tenant to whom a writ in ejectment is Ejectmenr 

bjastnusger. 

delivered, or to whose knowledge it comes, 
must, under penalty of forfeiting the value 
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p2feT in. of three years' improved or rack rent, forth- 
Cap. II. with give notice thereof to his landlord, that 
he may be allowed to appear and defend. 
(Cole on Eject 115 ; Broom Com. 742.) 
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CHAPTEE III. 



VENDORS AND PURCHASERS.* 



A MAN may dispose of his goods by sale to p^^ III. 
any person and in any manner he pleases. ^' JJ; 
And he may so dispose of them, even where 

•^ ^ ' Power of 

a writ of execution has been delivered to the <"»po»*- 
sheriff; but the sale would be subject to the saie«fter 

execution. 

rights of the execution creditor, unless the 
sale was made in market overt, that is, in 
open market, for valuable consideration, and 
before seizure, to a bona fide purchaser, who 
had no notice of the writ. And even where^ saie by a 
a person is not the owner of goods, but has Ka* not th« 

* o -' property in 

only the possession, as in the case of a thief ***®**^'* 
or a finder, he may make a valid sale, if 
between sunrise and sunset, in market overt, 
to a bona fide purchaser, who does not know 
that they are not his property. In the coimtry, 
market overt is only held on certain days 
and in a certain place. In the city of London^ 
every day, except Sunday, is market day, and 
every shop is market overt, for things which 

* See the learned work of Mr. Justice Blackburn on 
the Contract of Sale. 
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Pabt ni. are publicly exposed there for sale, and in 

Cap. III. which the shopkeeper professes to trade. 

(Sm. Merc. Law, 484-6 ; Tudor's Ca. on M. L. 

603-6 ; Selw. N. P. 1335 ; 2 Ste. Com. 71-2.) 

But a purchaser of goods or chattels in 
market overt acquires no title to them, if he 
buys them with knowledge of the vendor's 
want of title; as when he knows that the 
vendor is not the owner, or is an infant. 
And if they were stolen, and the thief is 
convicted, they revest in the owner on con- 
viction, and the owner may then recover 
them from any person, even a purchaser for 
valuable consideration, without notice, who 
has them in his hands or under his control 
at the time they are demanded by the owner. 
But persons who buy and sell them again 
before the. conviction, cannot be sued for the 
value of them. (Add. Torts, 198 ; Tudor's 
Ca. on M. L. 605-7 ; 2 Ste. Com. 72-3.) 

A person who buys goods otherwise than 
in market overt acquires no better title than 
that possessed by his immediate vendor, 
even though such purchaser buys bona 
fide, without notice of any infirmity of title 
on the part of his vendor. And therefore, if 
they have been stolen, the owner may re- 
cover them from such purchaser, although 
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the thief has not been convicted. (Add. PabtIII. 

Tit II 

Torts, 199 ; Tudor's Ca. on M. L. 608.) cap.' III. 

A purchaser gains no property in a horse 
which has been stolen, unless it be bought in 
a fair or market overt, after having been 
exposed there for an hour between ten in the 
morning and sunset, and the price, colour, 
and marks of it, and the names, additions, 
and abode of the vendor and purchaser have 
been taken down by the bookkeeper. And 
even then it may be reclaimed within six 
months, on tendering to the person in posses- 
sion the price paid by him in market overt. 
(2 Ste. Com. 74 ; Oliphant on Horses, 45-6.) 

According to the common law, goods might verbal con. 

tract. 

always be sold by a mere verbal agreement, 
either to be completed in praesenti, coupled 
with payment of the whole or part of the 
price, or a delivery of the goods or part of 
the goods, or to be completed in future, by 
a future payment of the price, or a future 
delivery of the goods, or by both. (Sm. 
Merc. Law. 488, 492 ; 2 Ste. Com. 68.) 

If a person agrees to pay a certain sum of 
money for goods in prsesenti or indefinitely, 
and the owner agrees to take it, and then 
they separate, this does not amount to a 
binding agreement, unless the goods or 
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Pabt III, a part of them were delivered, or the price 

Tit. II, 

Cap. III. or some part of it, however trifling, was 
tendered, or imless the delivery or payment 
was agreed to be postponed* (Sm. Merc* 
Law, 488-90 ; 2 Ste. Com* 68 ; 2 BL Com. 
457 ; Broom Com. 394-5.) 

Written con- By stat. 29 Car. 11. c. 3, s. 4, no action shall 

tract. 

be maintained on any agreement for the sale 
of goods, that is not to be performed within a 
year from the making thereof, unless the 
agreement be in writing, signed by the party 
to be charged therewith or some other person 
thereunto by him lawfully authorised. 

By s. 17 of the same Act, no contract for 
the sale of goods of the value of lOi. and 
upwards shall be good, unless the buyer 
shall accept part of the goods so sold, and 
actually receive the same, or give something 
in earnest to bind the bargain or in part 
payment, or some note or memorandum in 
writing of the bargain be made and signed 
by the parties to be charged by such contract 
or their agents lawfully authorised. (Sm* 
Cont. 110, 113; Sm. Mera Law, 494-5; 
Broom Com. 402 ; 2 Ste. Com. 69, 70 ; Add. 
Cont. 52.) And this is extended by the stat. 
9 Greo. IV. c. 14, s. 7, to all contracts for the 
sale of goods of the value of lOi. and upwards. 
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notwithstanding the goods may be intended to Pabt IIL 
be delivered at some future time, or may not cap. Iii. 
at the time of such contract be actually made, 
produced, or provided, or fit or ready for de- 
livery, or some act may be required for the 
making or completing thereof, or rendering the 
same fit for delivery. (Sm. Cont. 112 ; Broom 
Com. 403 ; 2 Ste. Com. 70 ; Add. Cont. 52.) 

Several documents may together constitute 
the contract, if sufficiently connected in sense 
among themselves, without the aid of parol 
evidence. (Sm. Cont. 113 ; Add. Cont. 167.) 

A mere offer in writing made by one 
party, and not assented to by the other, 
is not a sufficient compliance with the 
requisitions of the statute. (Sm. Merc, 
Law, 503 ; 2 Chitt/s Statutes, 158.) 

An auctioneer is usually the accent of both Auctioneer 

•^ ^ or broker the 

parties untU the deposit is paid. And if he ^^1^"^ 
or his clerk writes the purchaser's name in 
the sale book opposite the lot bought by him, 
that is a sufficient signature. (Sm. Merc 
Law, 506 ; Broom Com. 414-6.) A broker 
is also the agent of both parties; and he 
binds them by making and signing an entry 
9f the contract in his book ; and he transmits 
to them copies of this entry, which are 
called bought and sold notes; the bought 
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Pabt III, note being transmitted to the buyer, and the 

Trr II 

Cap. IIL sold note to the seller. (Sm. Merc. Law, 507 ; 
Broom Com. 417-8 ; Add. Cont 169.) 

wamntj. Every affirmation at the time of the sale 
of personal chattels is a warranty, if it 
appears to have been intended as such, and 
if the contract and the affirmation are both 
oral. But even an express warranty, if after 
a sale, is void, for want of consideration. 
And no oral allegation previous to a sale 
by written contract, and no private com- 
munication previous to a sale by auction, 
can possibly operate as a warranty. An 
affirmation or representation, in order to be 
a warranty, must be made pending the 
negotiation ending in the sale, or pending 
the contract. (Sm. Merc. Law, 518-9, 522 ; 
Add. Torts, 638 ; Broom Com. 347-9.) 

If the vendor has peculiar or exclusive 
means of information, and he pretends to 
know the truth, he will be taken to war- 
rant his knowledge of the fact. Hence 
every representation as to the qualities of a 
horse made by the owner to the buyer, 
pending the negotiation which results in 
the sale, amounts to a warranty. And so, 
where a jeweller sells a glittering stone 
as a diamond, he impliedly warrants it 



1 
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to be a diamond. (Add. Torts, 639, 641, 643 ; Part hi. 

Tit II 

Broom. Com. 348-9.) Cap. Iii. 

A person who undertakes to supply an 
article to answer a certain purpose, is deemed 
to warrant that it will answer such purpose. 
And where a person agrees to furnish manu- 
fitctured articles, he is deemed to warrant 
them to be of a merchantable quality. (Sm. 
Merc. Law, 517; Add. Cont 228-9 ; MortonV 
V. and P. 347.) 

If a person by whom or by whose order 
an article is made, or by whom an article is 
sold to a person who has no opportunity of 
seeing it, represents that it is of some supe- 
rior or peculiar quaUty, or that it is fit for a 
particular purpose, he is deemed to warrant 
that fact And if a purchaser gives a shop- 
keeper reason to believe that he relies on 
the skill and judgment of the shopkeeper to 
supply an article fit for a particular purpose, 
the shopkeeper is deemed to warrant that 
the article suppHed is fit for that purpose. 
But when the article has not been made by 
or by order of the vendor, and the ineans of 
estamination are afforded to the purchaser, 
the representations of the vendor, if not 
made to induce the purchaser to forbear 

inspection or examination, and if believed to 

a 
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Paet hi. be true by the vendor, do not constitute a 

Tit II 

Cap. iil fraud in law, though imtrue. (Add, Torts, 



643-6 ; 2 Ste. Com. 75.) 

A warranty does not extend to defects 
obvious to all mankind, and known to the 
purchaser at the time of the purchase. But 
a purchaser who relies upon a warranty is 
not bound to make any particular examina- 
.tion of the article before he buys. (See 
Add. Torts, 637 ; Morton's V. and P. 353-5.) 

If a general dealer in provisions sells im- 
wholesome food, he is liable to an action foir 
deceit by anyone injured thereby. (Add, 
Torts, 651 ; Add. Cont. 230.) 

Where a horse does not answer to a war- 
ranty, and the purchaser immediately tenders 
it back, and the seller refuses to take it, the 
purchaser need not resell it at once, but 
may keep it a reasonable time, in order to 
resell it to the best advantage, and may 
oblige the seller to pay the expenses of its 
keep as part of the damages. (Add. Torts, 
668 ; Oliphant, 170.) 
Implied war- By the stat. 25 & 26 Vic. c. 28, s. 19, it is 
trade-marki. enacted,that after the 3 1st of December, 1863, 
the sale of any article with a trade-mark shall 
be deemed to have been made with the war- 
ranty or contract, by the vendor with the 
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vendee, that such trade-maxk was genuine PabtUI. 

Trr H 

and true, and not foi^6d or counterfeit, and Cap. iii. 

not wrongfully used, imless the contrary be 

expressed in some writing signed by or on 
behalf of the vendor, and delivered to and 
accepted by the vendee. 

And by s. 20, after the 31st of December, impMed war. 

ranty at to 

1863, where any article shall be sold with a JJJJJ^;^ 
description, statement, or indication of or re- wefght?' °' 
specting the number, quantity, measure, or 
weight thereof, or the place or country in 
which it shall have been made or produced, 
such sale shall be deemed to be made with 
the warranty or contract, by the vendor with 
the vendee, that no such description, state- 
ment, or indication was in any material respect 
false or untrue, unless the contrary shall be 
expressed in some writing signed by or on 
behalf of the vendor, and delivered to and 
accepted by the vendee. 

If a person who offers an article for sale Non-dis- 

'*' closure of 

at the ordinary market price is aware of any ^^^^^' 
material latent defect, and does not disclose 
it, and knows that the purchaser is deceived 
by its appearance, he is responsible in 
damages for deceit. But if a defect can • 
easily be discovered, and the purchaser has 
the opportunity of discovering it at the time, 

O 2 



Sale with all 
faulu. 
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Fabt III. ihen^ in the absence of special reasons to the 

Tit II 

Cap. III. contrary, the maxim Caveat emptor will 

apply. (Add. Torts, 651-2; Add. Cent. 242.) 

saieb7 On a salc by sample there is an implied 

sample. 

warranty that the sample has been fairly 
taken from the bulk ; but there is no implied 
warranty that there are no latent defects in 
the bulk unknown to the seller, (Add, 
Torts, 646 ; Morton's V. and P. 131-3.) 

A sale of a chattel with all faults will not 
protect the vendor from an action for deceit, 
if he has been guilty of wilftd deception. 
(Add. Torte, 653-4 ; Add. Cont. 243 ; Mor- 
ton's V. and P. 130.) 
Where the If the thing sold is ascertained and com- 
pmSm. ^ pleted, and nothing remains to be done on the 
part of the seller, as between himself and 
the buyer, before the delivery, and nothing 
is said as to the time of delivery, and either 
nothing is said as to the time of payment, or 
the goods are sold on credit, then, in the 
absence of special reasons to the contrary, the 
property in the goods immediately passes to 
the buyer, and that in the price to the 
seller. And the seller is bound to deliver 
• them, when demanded, upon payment of 
the price. But a chattel which is to be 
delivered in fiituro does not usually pass by 
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the contract. And if the thing sold remains Pabt hi. 

. Tit* II. 

to be ascertained or completed, or if any act Cap. III. 
remains to be done on the part of the seller 
before delivery, then, as a general rule, the 
property does not pass until that act has been 
done. Thus, where goods have to be marked, 
weighed, counted, measured, or tested, in 
order to identify them, or to determine the 
price, there, in general, the property will 
not pass until that be done. (Broom Com. 
396-7, 400-1 ; 2 Selw. N. P. 1334 ; Tudor 
Ca. on M. L. 515-17, 523-8.) 

The property in a chattel which is not 
yet in existence does not pass by a contract 
for the sale of it. And a grant of goods not 
belonging to the grantor at the time, will 
pass no property in them at law, even by 
relation, after they are acquired. (Sm. Merc 
Law, 492-3 ; Tudor Ca. on M, L. 528.) 

The buye% of goods has the risk as soon ^^^ 

as the property in them has passed to him, 

(Sm. Mera Law, 493 ; 2 Ste. Com. 68 ; Add. 

Cont. 183.) 

Groods delivered on *sale or return' are Delivery on 

sale or re- 
deemed to be sold, unless returned within a ^"™* 

reasonable term. (Broom Com. 397 ; Tudor 

Ca. on M. L. 528.) 

The vendor is not entitled to the price 
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Pabt III tintil he delivers the goods ; nor is the pur* 
Cap! in. chaser entitled to the goods until he tenders 

RigbttTthe '^^ P^^ > luiless, in either case, it is other- 

The^Mdi. wise agreed. But in a present contract of 
sale on credit, the right to the possession of 
the goods passes immediately to the pur* 
chaser, unless there is an apparent intention 
to the contrary. (Selw. N.P. 1334; Sm. 
Merc. Law, 489 ; 2 Ste. Com. 69; Add. 
Torts, 200 ; Tudor Ca. on M. L. 516.) 

Vendor*! After a sale of specific ascertained chattels 

duty to de- '^ 

*'^*'* at a fixed price, it is the vendor's duty to 

deliver them, upon payment or tender of the 
price, and performance of all other condi- 
tions (if any) on the purchaser's part. If 
the vendor refuses so to deliver them, he 
may be sued, either specially for breach of 
his contract, or in trover or detinue for the 
goods. (Add. Torts, 200; Sm. Merc. Law, 510.) 

Deiive^to Delivery to the purchaser's^ agent is in 
general equivalent to a delivery to the pur-^ 
chaser himself. (Broom Com. 398-9; Tudor 
Ca. on M. L. 522.) 

j^j5jjj»J^o If the purchaser refoses to accept the goods 

goods. ^f^ ^j^g vendor has performed all conditionB 
on his part, the vendor may sue him, either 
specially on his contract for the damage 
sustained, or (if the property has passed to 
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Mm) for the price in an action for goods Part III. 
bargained and sold. (^Sm. Merc Law, 623-4.) Cap.iiJ. 

When no price is fixed, the vendor is saie without 
entitled to receive their fair value, or, in to price. 
the absence of proof as to their value, the 
lowest price of goods of that description. (Sm. 
Merc. Law, 529 ; Morton's, V. and P. 70-1.) 

In case of the neglect of a purchaser to pay Neglect to 

pay price. 

for goods delivered, the vendor may recover 
the price, in an action for goods sold and 
delivered. (Sm. Merc. Law, 527.) 

A stipulation or enactment that a sale Effect of pro- 

_ , n t* ■!•• i vision for 

shau be void on breach of a condition by aroidance of 

y a contract by 

one party, only renders it void at the election °**® p*'^^' 
of the opposite party. (Sm. Merc. Law, 509.) 

Although a parol alteration of a written con- Rewinding 

o ^ • or altering a 

tract is not allowable, yet it may be entirely *^^^''^'- 
rescinded by parol. (Sm; Merc. Law, 504.) 
The mere sale of the goodwill of a busi- saie of 

° •goodwill.* 

Hess will not prevent the vendor from setting 
up a similar business, even next door to the 
purchaser, or soliciting the custom of his 
former customers. But if he has engaged to 
abstain from carrying on a similar business, 
he will then be bound, provided the restric- 
tion be within reasonable limits. And he is 
not at liberty to set up a precisely similar 
business under the old style or firm, although 
his name be the only one which, with the 
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Pun m. addition of the words ' aod Co.,' constitutea 

Cap.' hl ^le oW Btyle or firm. Nor is he at liberty 

in any other manner to hold out that he is 

carrying on hufiiness in continuation of, or 

in succession to, the bufdnese carried on 

by the old firm. The mere sale does not 

oblige him to introduce the purchaser to the 

customers, or to recommend him to them, or 

to do any one act for the purpose of giving 

effect to the sale. But if the v^idor has 

expressly engaged to do any such specific 

act, he will be compellable to do it, or may 

be made to pay damages for the breach of 

his agreement (Sm. Law of Prop. 553.) 

conimu At law, contxacta and covenants to sell, 

™"w*»ii convey, or transfer land or other property, 

£Si^ttll° a^e considered simply as peraonal and execu- 

(^•ria.' toty contracts and covenants, and not as 

attaching to the property in any manner as 

a present or future charge or otherwise. (Sm. 

Law of Prop. 556.) 

vendDriiDd The Subject of vendors and purchasers of 

purchuenaT 

ilSdtiitSt '^ estate and chattels real is one which is 
""■ more peculiarly connected with Equi^ and 

Conveyancing ; and the student is con- 
sequently referred to the books on those 
Lranches of law for information on that 
Hubject. 
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CHAPTEB IV. 

1I0BTGAG0BS AND MOBTGAGEES, FLEDGOBS AND 
PLEDGEES, AND FEBSONS HAYING A LIEN. 

I. Mortgagors cmd Mortgagees^* 
A LEGAL mortgage is a security created by Part III. 

Trr II 

iheans of a transfer, by a debtor to his cap. IV. 
creditor, of the legal ownership of real or Le,^l^rt- 
personal estate, subject to be defeated on**** 
the discharge of the debt. (Sm. Law of 
Prop. 340.) 

So long as the mortgagor remains in Mortgagor's 

o o andmort- 

possession, the mortgagee's estate is not ab- SSJ, Vnd 
solute, even at law. For by the stat. 15 & 16 '****'"* 
Vic. c 76, s. 219, 220, if an ejectment be 
brought by the mortgagee, and no suit be 
pending in any Court of Equity for redemp- 
tion or foreclosure, the payment of principal, 
interest, and costs shall, except in certain 

* On this subject (which is bat slightly noticed here, as 
being more pecidiiirly connected with Equity and Conyey- 
ancing), the student is referred to Smith's Law of Ptoperty, 
and to ihe works therein dted. 

o 3 
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Pabt III. cases, be deemed a satisfaction of the mort- 

TlT. II. 

Cap. rv. gage, and the Court may compel the mort- 
gagee to reconvey the estate. But when the 
mortgagor has ceased to be in possession, 
and there has been a default in payment of 
the money at the stipulated time, the estate 
of the mortgagee becomes absolute at law. 
Yet his estate is in equity treated as a mere 
.ecorit, for a,. ,Z^ „d mtoe^ and 
costs properly incurred in relation to the 
mortgage, and follows the nature of the 
debt. And although, where the mortgage is 
in fee, the legal estate descends to the heir 
of the mortgagee, yet, in equity, it is deemed 
a chattel interest and personal estate^ and 
belongs to the personal representatives aa 
assets* 

The mortgagee is entitled to enter into 
possession of the lands, and, after notice to 
the tenants, to recover the rents and profits, 
unless there is some agreement to the con- 
trary ; and if the security is insufficient^ he 
may fell timber, and sell it, and apply the 
produce towards the liquidation of his debt; 
but, with this exception, he may not commit 
waste. He may grant leases, subject to the 
equity of redemption, and avoid, by eject- 
ment, without notice, any leases that have 
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been made by the mortgagor, without his PabtIII. 
concurrence, subsequently to his mortgage, cap! iv. 



He must, however, account for the rents he 
receiyes, and pay an occupation-rent for such 
part as he may keep m his own possession* 

The mortgagor is not entitled to the 
possession in respect of his equitable estate, 
unlesfl there is some special agreement to 
that effect, but he holds it solely at the will 
of the mortgagee, who may generally at any 
time, without giving any prior notice, re- 
cover the same by ejectment against him, 
unless he is ready to pay principal, interest, 
and costs, or against his tenants under a 
tenancy created subsequentiy to the mort- 
gage, and not confirmed by the mortgagee ; 
and he is not even entitled to reap the crop. 
But so long as he continues in possession by 
the permission of the mortgagee, he is en- 
titled to take the rents and profits in his 
own right without rendering any account 
whatever to the mortgagee, though the 
mortgaged property may have become an 
insufficient security. 

A person may create an equitable, though Mortgage 

bymemoran- 

not a legal, mortgage, by a mere memoran- JJJJ.®' **** 
dum or a mere deposit of deeds. (Sm. Law 
of Prop. 343-4, 358, 372.) 
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II. Pledgors a/nd Pledgees. 

Fabt IIL a pledge of personal chattels differs from a 

Cap. IV. mortgage ; for a pledge only passes a special or 

Di*^ qiialified property or ownership to the pawnee^ 

^^^d a with a power of sale in case of non-payment 

mortgage. • i i • 

at the stipulated time ; and the pawnor re-* 
tains the general property or ownership, and 
may transfer it both at law and in equity ; 
whereas a mortgage passes the general pro*^ 
perty or ownership to the mortgagee, though 
conditionally. (Sm. L. G. 194 ; Broom Com; 
786 ; Sm. Law of Prop. 374.) 
Suing the The pawuor may sue the pawnee for the 

paw neat 

•debt, though he retain the pawn; for the 
pawn is only a collateral security. (Sm, 
L. C. 194.) 
Tranifer of Transfer of the possession of the chattel 

poiMMion. '^ 

to the pawnee is essential. (Sm. L. C. 196.) 
Sale or If the pledge is made to a pawnbroker, 

pledget by a 

pawnbroker, axid is uot redeemed at the expiration of a 
year and a day, the pawnbroker may then 
sell it by auction ; unless the pawnor give a 
notice to the contrary; in which case the 
sale must be postponed for three months. 
But if, before the sale, the pawnor or his 
assignee tender the principal and interest 
due, together with the expenses (if any) 



FEBSONS HAYING A LIEN, 133 

incurred, the chattel must be returned. Part III. 

Tit II 

(Broom Com. 785 ; Sm. L. C, 196-7.) cJap! iv. 

If ^xden property has been pledged with gtote^^ 
a pawnbroker or any other person who had ^ged.. 
no knowledge of the theft, the owner may 
sue the pledgee. (Add. Torts, 199; Bosc, 
Evid. 635.) 

Any person showing probable grounds for 
suspecting that his goods have been unlaw-^ 
fiilly pawned, may have a search warrant, 
and regain them, if so pawned* And the 
sale of them by any pawnbroker in London, 
or within two miles of it, will not alter the 
property. (2 Ste. Com. 72 ; Bosc. Eyid, 635.) 

III. Persons havvng a lAen. 

'■ Liens are either legal or equitable. 

A legal lien is the right of a person to re- Legal uen. 
tain property of which he has the lawful 
possession, until a debt due to him has been 
satisfied. (Sm. Merc. Law, 563, 570 ; Cross 
on Lien, 2, 30-8.) 

An equitable lien is a hold upon property EquitoWa 

llen« ^ 

for the satisfaction of a claim attaching thereto, 
under an express charge or contract or con- 
structive trust. (Sm. Law of Prop. 337.) 
There are twoTspecies of legal liens, namely, Two wudsof 

l68ftl li6XlS» 

particular liens and general liens. 



Particular. 
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Past III. Particular liens are liens upon goods in 

Tit II 

Cap. IV. respect of money due on them^ or of labour^ 
trouble, or care expended upon them ; and 
these liens are favoured in law. So that 
unpaid vendors of chattels not parted with, 
parties who have advanced money on the 
security of chattels, innkeepers, common 
carriers, shipowners, sailors, factors, artisans, 
and others to whom chattels have been 
delivered, in order that such persons might 
bestow labour, trouble, or care upon them, 
for a pecuniary consideration, have a lien 
upon them for it. 

General. ; Creueral liens are liens in respect of ^ 
general balance, due in the ordinary course 
of dealing in the same business ; and these 
are founded on express agreement or custom 
only, or the previous course of dealing, which 
must be proved by the bailee ; and they are 
taken strictly. Warehousemen, factors, in- 
surance brokers, bankers, and solicitors have 
a general lien. (Add. Torts, 277-8, 282-5 ; 
2 Ste. Com. 81 ; Snu Merc Law, 664-5 ; 
Cross on lien, 14, 15, 20, 23-4.) 

Buieaasto A lien must not be at variance with the 

theexifU 

SSfer aod ^^^ms or implied understanding upon which 
SSS'** the property was received, (Add. Torts, 
279, 282.) 
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It cannot be transferred. (Add. Torts, Part HI. 

^^^') Cap. IV. 
A lien can only exist where either payment 

is to be made in ready money, or security is 

to be given immediately on the completion 

of a work. 

If security, such as a bill, note, or bond, 
payable at a distant day, is taken for a debt 
for which the creditor has a lien, or a new 
agreement is come to for payment of such a 
debt in a particular manner, the lien is gone. 
(Add. Torts, 280 ; Sm. Merc. Law, 570-1.) 

If a bailee voluntarily parts with the 
possession of property upon which he had a 
legal lien, the lien ceases. (Add. Torts, 288 ; 
Sm. Merc. Law, 569 ; Cross on Lien, 38.) 

A lien may be at once extinguished by a 
tender of the money. (Add. Torts, 288 ; 
Sm. Merc. Law, 570.) 

When a person has merely a right of lien saie. 
on goods, he has no right to sell them. 
(Add. Torts, 193 ; Cross on Lien, 47.) 
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CHAPTER V. 



PAKTNBB&* 



Fast III. Fabtnebship 1^ the voluntary association of 
Cap. V. two or more persons, who contnbute money, 

Parll^^p eflfects, labour, or skill, for the purpose of 
carrying on, as principals, a common under- 
taking, for a lawful object, for their common 
profit, (See Sm. Mera Law, 20 ; Tudor Ca, 
on M. L. 303-4, 307; Lindley, 1 ; andinfnu) 

Contractor The partnership contract need not be in 

IMurtoership. 

writing, but may be entered into verbally, 
or inferred from the conduct of the parties* 
(Sm. Merc Law, 26 ; Lindley, 81, 87-9.) 
Article, of Au agreement in writing for a partnership 

partoenhlp* 

is designated by the name of articles of part- 
nership. (Sm. Merc. Law, 32 ; 2 Ste. Com. 
98 ; Lindley, 88.) 
Who may be Each of the partners must be competent 

partners. * * 

to contract ; and therefore, if the contract of 
partnership is attempted to be entered into 
by an infant^ it wUl be avoidable at his full 
age; and if by an alien enemy, it will be 
void ; and if by a married woman, it will be 

* As this Manual relates only to that portion of 
Common Law which is termed Private Law, it does not 
include the law of Joint-stock Companies, the statutory 
part of which has just been consolidated by the statute 
25 & 26 Vic c. 89. 
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void, except by special custom, or upon the Part ill, 
civil death, transportation, or judicial separa^ cap. V* 
tion of the husband, or in respect of separate 
estate. (Tudor Ga. on M. L. 305-6 ; Sm. Merc. 
Law, 23 ; lindley, 74, 77, 79.) 

A community of profit is the true criterion criterion • 

•^ * and requi- 

of a partnership. This is essential; but anjJ^®J^^,p^ 
equality of profit is not necessary ; nor is it 
necessary that there should be a commimity 
of that which produces the profit, or a com- 
munity of loss. For, by express stipulation, 
one partner may be exonerated from aU loss^ 
as between himself and his companions, 
though he will nevertheless be liable to 
strangers ; o^d one partner may contribute 
all the money, all the stock, or all the labour. 
(Sm. Merc. Law, 20-2 ; Broom Com. 536 ; 2 
Ste. Com. 100-1 ; Tudor Ca. on M. L. 306, 
308 ; Lindley, 10, 16, 57.) 

A person m^y be a partner with one only Different po. 
of ^ firm, in respect of his share, without perwn. in- 

' •*^ ' tereatedin 

being a partner with the others. And per- *he profits, 
sons may stand in the position of partners 
as to third persons, without being partners 
inter se. Thus, if a person stipulates for a 
share in the profits, not as a principal, so as 
to give him a right to an account, but as a 
mere agent, factor, or servant, he is not a 
partner as between himself and his em-' 



138 PABTNEBS. 

Pabt hl ployers, but he is a partner as to third per*- 
Cap. v! sons. But a person may have a direct 
interest in the profits, by stipulating that he 
shall receive, as agent, feu^tor, or servant, a 
sum proportioned to the gross profits, without 
being a partner, even as to third persons. 
So that a person having a virtual interest in 
the profits, may, in respect of that interest, 
be a partner, both as regards the other 
person or persons engaged in the under-> 
taking, or one of them, and as regards 
strangers ; or he may be a partner as regards 
strangers only ; or he may not be a partner 
in any respects (See Sm. Merc Law, 22 ; 
Broom Com. 536-7 ; Tudor Ga. on M. L; 
304, 310-11 ; Lindley, 13, 34.) 

Dormant A dormant partner, that is, one who par-^ 

VWttXMt* 

ticipates in the profits, but does not appear 
to the world as a partner, is responsible for 
the engagements of the firm. (Sm. Merc 
Law, 21; 2 Ste. Com. 100; Tudor Ca. on 
M. L. 311 ; Lindley, 34, 902.) 
Komioai Evcu without entering into any contract^ a 
man may incur the liabilities of a partner, as 
between himself and third persons, by lend- 
ing his name and credit to afirm, or in any 
manner holding himself out to the world as 
a partner therein. Such a person is called a 
nominal partner. (Sm. Merc Law, 24 ; 



partner. 
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Broom Com. 540; 2 Ste. Com. 100; Tudor PartIII. 
Ca. on M, L. 212 ; Lindley, 902.) S^. v! 

A new partner cannot be introduced with- ^d,^I^n of 
out the consent of every member of the firm ; Se°!^ ***"' 
indomuch that the executors of a deceased „ ^ ^ 

Exscntors or 

partner do not become partners in his steady JiSSST* 
unless the partaiership contract contains a 
^pulation that they shall be admitted in 
Jtifi place, (Sm, Merc. Law, 25, 32 ; Tudor 
Ca. on M. L. 304 ; Lindley, 702, 890.) 

But if an executor once becomes a member Liabiiitj of 

executon on 

of his testator's firm, though only in trust JSSSf 
for the persons interested in the testator's 
estate, he will render himself liable, both ux 
person and estate, for its engagements; inso- 
much that he may even be made bankrupt 
in respect of such liability. (Sm. Merc. 
Law, 33 ; Lindley, 809, 882.) 

Partners are jointly, and, imless there is share*, 
evidence to the contrary, are taken to be 
equally, interested in the partnership stock 
and effects, and the profits. Yet, in equity, 
a partner may have little or no valuable 
interest in the concern, but may be indebted 
to it; for, in ^uity, each of the partners 
Dttay buy or borrow from the firm, and the 
firm from each of them. (Sm. Merc. Law^ 
29 ; Tudor Ca. on M. L. 306, 308, 312 ; 
Lindley, 673.) 
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PabtIII. Where all the csapital is contributed by 
Cap. y. one^ and all the labour by another^ the latter 
is in some cases entitled to a share in thd 
capital^ while in others he is not : it depends 
upon the intention of the partnership. (Sm. 
Merc. Law, 30 ; Lindley, 573-4.) 

On the death of a partner, his share in the 
capital stock does not go to his copartner, 
but forms part of his personal estate. (2 Ste. 
Com. 48.) 

Conduct. A partner must be thoroughly fEdthfuI 
towards his copartners. He must not place 
himself in a situation likely to give him a bias 
against his duty. And if he obtains any 
advantage in the course of the partnership 
dealings, he will be a trustee of it, in equity, 
for their benefit. (Sm. Merc Law, 30-1 ; Tu- 
dor Ca. on M. L. 320-1 ; Lindley, 492-3, 504.) 
One partner may not exclude another from 
the equal management of the concern ; and 
each partner ought to devote an amount of 
time, care, and trouble to the business, and 
to keep proper accounts. (Tudor Ca. on 
M. L. 321 ; Lindley, 464-5.) 

powOTofin. Each partner is deemed the agent of the 

iMrtaen. rest, whether they be actual or nommal, 
acting or dormant, and has authority, as 
such, to bind them to any person dealing 
bona fide, either by such contracts respect^ 
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ine the fifoods or business of the firm as Past III. 

. Trr. II. 

are within the ordinary scope of the partner- cap. v. 
ship dealings, or by negotiable instruments 
circulated in its behalf, where the purposes 
of the firm require that its members should 
pass such instruments, notwithstanding any 
agreement among the partners, unknown to 
such person, that no partner shall have such 
authority. Each partner may also bind the 
rest by a loan or a purchase connected with 
the business, or by a sale or pledge of the 
joint property, though he instantly apply 
the money or goods to his own use; pro-» 
Tided the person with whom he dealt had no 
reason to suppose that a fraud was intended. 
And where an act of one partner is binding 
on all, each is liable upon it in his individual 
capacity, as regards his separate estate, as 
well as in respect of the partnership property. 
(Sm. Merc. Law, 38-43; Broom Com. 
539-42; Tudor Ca. on M.L. 312, 314; 2Ste, 
Com. 98-9 ; Lindley, 213-4, 216.) 

Each partner may pay or satisfy a debt, so 
as to exonerate the firm, and give time to 
a partnership debtor, and execute a valid 
release in the name of the firm, and thereby 
preclude them from suing. And payment, 
release, or discharge to one partner, is pay- 
ment, release, or discharge to all, even after 
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Pabt m. a dissolution, and notwithstanding a clause in 
Cap. V. the deed of dissolution that another partner 
""*— shall receive all the debts. But partners are 
not bound by any contract made with their 
copartner, as an individual and on his own 
account. (Sm. Merc. Law, 38-9, 41, 54, 57 ; 
Tudor Ca. on M. L. 331 ; Lindley, 221-2, 
229, 232, 236.) 

A partner cannot bind the firm by deed, 
unless authorised by deed to do so. (Broom 
Com. 544; 2 Ste. Com. 99, 100; Lindley,223.) 
Partners in a trade strictly mercantile 
may bind each other by bills or notes in the 
name of the firm. (Sm. Merc. Law, 45 ; 
Lindley, 213.) 
RamediM. An actiou will lie, by one partner against 

Action by 

on« partner auothor, for a balaucc due on an account 

against an- ' 

*'"*^' taken, where the balance has been struck, 
Sttftio Chan, and in some other cases of partnership. But 

OWjr. 

a partnership account is usually taken in 

Chancery. (Sm. Merc. Law, 34-7 ; Tudor 

Ca. on M. L. 323-6; 2 Ste. Com. 102; 

Broom Com. 537-8 ; Lindley, 735.) 

commance. The liability of a partner to third persons, in 

•POTs^bfm"' respect of the engagements of his co-partners, 

'*^*'** commences with his admission into the firm ; 

so that he will not in general be liable on 

a contract effected before he was admitted. 
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(Sin. Merc Law. 48 ; Broom Com. 546 ; Fabt IIL 

Tit IL 

Tudor Ca. on M. L. 314 ; Lindley, 311-12.) cS. v. 

If one partner makes an admission, ac- ~T~ 
knowledgmenty or representation, his co- 
partners are generally bound by it. And if 
notice is given by or to one partner, it is 
tantamount to notice by or to all. And if 
one partner is guilty of a breach of contract, 
negligent wrong, or fraud, in conducting the 
business of the firm within the scope of his 
authority, the others are generally liable. 
(Sm. Merc Law, 47-8 ; Lindley, 230-53.) 

As to those who have not dealt with a firm ceMation or 

liability. 

before its dissolution, the liability of a partner 
ceases upon his dissolving the partnership, 
removing his name from the firm, and giv- 
ing general notice of the dissolution in the 
' Gazette.' But particular notice mnst be 
given to those who have previously dealt with 
the firm. (Sm. Merc Law, 49 ; Broom Com. 
547; Tudor Ca. on M. L. 315 ; 2 Ste. Com. 
102 ; Lindley, 324, 327, 330, 335-6.) 

The retiring partner will still, however, 
remain liable in respect of engagements prior 
to the dissolution, unless the creditor who 
seeks to charge him has, expressly or 
impliedly, agreed to the substitution of the 
credit of the new firm for that of the old. 
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Past in. (Tudor Ca. on M. L. 315, 318-9; Broom 

Ttt TT 

cS; V: Com. 547 ; Lindley, 337, 353,) 
"■"^ The liability of a dormant partner ceases 
on his retirement, except as to persons who 
knew him to be a partner, and to whom he 
has not given notice of his retirement. 
(Broom Com. 548 ; 2 Ste. Com. 102 ; Tudor 
Ca. on M. L. 315 ; Lindley, 326.) 

On the death of a partner, his personal 
representative is exonerated at law; but in 
equity the estate of the deceased is liable 
imtil his debts have been discharged. (Sm. 
Merc Law, 51 ; Tudor Ca. on. M. L. 316.) 
Righti of The creditors of the partnership have a 
•'""•"• right to the payment of their debts out of 
the partnership funds, before the private 
creditors of either of the partners, although, 
at law, this is generally disregarded. On 
the other hand, in equity, the separate 
creditors of each partner are entitled to be 
first paid out of the separate effects of their 
debtor, before the partnef ship creditors can 
claim anything, although, at law, a joint 
creditor may proceed directly against the 
separate estate. (Sm. Manual of Equity, 
317; Tudor Ca. on M. L. 316, 356.) 
DiMoiution. A partnership may be dissolved: 1. By 
effluxion of time. 2. By mutual consent. 
3. By the decree of a Court of Equity, in 
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case the partnership undertaking originated Pabt IIL 
in fraud, misrepresentation, or oppression. Cap. v; 
or cannot he carried on at all, or at least ""^^ 
according to the stipulations in the articles, 
or without injury to all the partners; or 
in case of the permanent insanity or iur 
capacity or the gross misconduct, as partner, 
of one of the firm ; such as refusing to account 
for his receipts, 4. If no limit was origin- 
ally fixed, it is called a partnership at willj . 
and may be dissolved by either partner at a 
moment's notice, unless such a dissolution 
would be in ill-faith, or would work an irre- 
parable injury. 5, The entire partnership is 
also dissolved by a general assignment by one 
or more of the partners, or by an execution 
on the partnership eflfects by a creditor, or 
by the bankruptcy of any partner, or by his 
outlawry, or by his attainder of treason or 
felony. 6. And the death of a partner, or 
the marriage of a female partner, operates 
as a dissolution. But in the case of a 
partnership of three or more persons, the 
other persons may, of coiuse, come to a new 
agreement to carry on the business upon 
the old terms. (Sm. Merc. Law, 27-8; 
Sm. Manual of Equity, 315 ; 2 Ste. Com. 98 ; 
TudorCa.onM.L.331.9; Lindley, 178-87.) 

H 
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PabtIII, the person to whom it is addressed, the 

Tit. II. , 

Cap! VI. drawee, and, if he accepts it, the acceptor ; 

"■"" the person in whose favour it is made, the 

payee. (Sm, Merc. Law, 206 ; Chit. B. 5 ; 

Broom Coni. 433-6 ; Byles, 1.) 

Aecommo- An accommodation bill is a bill which is 

datioD bill. 

accepted without value passing, merely to 
accommodate the drawer, by enabling him 
to get it discounted. And it sometimes hap*- 
pens that two persons agree to mutually draw 
upon one another, without any value passing ; 
and the drawer in each case gets his banker, 
or some other person relying on the credit of 
the drawer and acceptor, to discount the bill, 
so as to raise money, for purposes of specula- 
tion and other purposes ; the discounter not 
knowing but that the full value passed, and 
the acceptor hoping to have funds to pay the 
bill at maturity. In these cases there is an 
implied contract on the part of the drawer, 
as the party accommodated, to pay the bill 
at maturity, and to indemnify the acceptor 
in case he is obliged to pay it for him. (Ste. 
Lect. 50-2; Broom Com. 436, 481.) 
Holder of a. The owuer of a bill is called the holder, 

bill. ' 

or, where it is transferable by delivery, the 
bearer. (Chit. B. 19.) 
Cheque do- A chequc is a species of bill of exchange. 
It is an order or request, made in writing, or 
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partly in print and partly in writings to a Past III. 
banker by his customer, to pay a certain sum cap! yl 
to a person or bearer or order, on demand* 

A bank-note is a promissory note made by Bank-note 

defined* 

a banker^ payable to bearer on demand, and 
drcolated as money, (Sm« Mere Law, 206; 
Broom Com. 473 ; Byles, 9, 13.) 
A cheque is in general subject to the same Diflference 

between m 

rules as a bill of exchange. But it does not re- Ju^o"* "** * 
quire acceptance, and, in the ordinary course, change, 
it is never accepted : it is not intended for 
circulation, but is given for immediate pay- 
ment^ and should be presented for payment, 
or,^ if the parties live at a distance, forwarded 
for presentment, not later than the day after 
the day on which it is received : it is not 
^ititled to days of grace: it may be, but 
it is not ordinarily, indorsed. (Broom Com* 
454; Add. Torts, 204; Byles, 13, 18, 19.) 

A promissory note (or note of hand) is a Promisiory 

. . . note defined. 

written promise, signed by the promisor, 
but not sealed, to pay, at a specified time, a 
ceirtpin sum of money, unconditionally. The 
promisor is called the maker ; and the pro- 
misee, or person to whom the promise is made, 
is called the payee« (Sm. Merc. Law, 206 ; 
Chit. B. 10 ; Broom Com. 464, 467 ; 2 Ste, 
Com. 123 ; Byles, 5.) 



Parties to a 
bill or note. 
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Past III. Those only can be partieB to a bill or note 
Cap. vi who would be capable of entering into any 
other contract A married woman cannot 
charge either herself or her husband by 
making, drawing, accepting, or indorsing ne- 
gotiable instruments, except as agent for her 
husband ; or except he is under a civil inca^ 
pacity of residing here, or she has been judi-» 
cially separated from him. But in oeitaia 
cases she may render her separate estate 
liable in equity. 

If, however, a bill or note is made or in- 
dorsed payable to the order of a married 
woman simplidter, her husband may n^o- 
tiate or sue upon it, either in his own name 
or in the joint names of himself and his wife* 
But if it is made or indorsed payable to her 
alone, or in terms excluding him^ he cannot 
either sue upon it in his own name, or trans- 
fer it, but he may reduce it into possession, 
by receipt of the sum payable, or by suing 
upon the instrument in the joint names of 
himself and his wife* (Sm« Merc Law, 22t ; 
Byles, 68-60; Chit B. 8, 12-17.) 
Requiiitei in It is uot csscntial that a bill or note be in 

• billornote. . i « i» i -r^ i 

any particular form of words. But therefjs 
an established form, to which it is very desir- 
able to adhere, in order to prevent questions 
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firom adsinfi:. And in a bill or note there PabtIIL 

Trr. IL 

must be an order or promise to pay. A Gap!vl 
mere supplication or acknowledgment* will 
not suffice. The instrument must be for the 
payment of money alone^ and not ^ cash or 
bank-*notes.' The money payable must be 
a definite amount. And it must be payable 
absolutely and unconditionally, and, if a time 
is specified, at a time which is sure to arrive, 
though it be imcertain when it will arrive. 
(Sm. Merc. Law, 208-10; Chit B. 81-90; 
Broom, 467 ; Byles, 68, 71, 83-6.) 

The folio win^r is the form of an inland bill ; Form or a 

London, Janoaiy 1, 1862. 
dSlOO Os. Od. 

At sight [or on demand, or at 
(Stamp) days after sight, or at days or 

months after date] pay to CD. 
or order [or to G. D. or bearer, or to 
C. D., or to bearer, or to my order] One 
hundred pounds [for value received]. 

John Wood. 
To Mr. Thos. Jones, Merchant, 
at LiverpooL 

* A mere acknowledgment of a debt, wbith requires no i o U* 
stamp, and on which an action may be brought^ is often 
made thus : 

London, January I, 1862. 
Mr. A. B. 

I U £100. 

C. D. (Byles 26, 27.) 



Paet IIL The following Ib the form of a promissory 

CiP. VL note: — 

FaiffloTi London, Janaftiy I, 18B3. 

WK=. £100 08. Od. 

[Two] months after date [or on de- 
(Scamp) mand, or at sight, or at days 

after eight] I promise to pay to C. D. 
or order [or to C. D. or bearer, or to 
C. D., or to the order of C. D., w to 
bearer] One hundred pounds [for 
value received]. 

John Wood. 
(Sm. Merc. Law, 212 ; Broom Com. 435, 
467 ; 2 Ste. Com. 123 ; Byles, 68-80.) 
Dim. a date is not essential to a biJl or note. If 

omitted, the instrument will be considered as 
dated at the time it was made. (Byles, 69 ; 
Sm. Merc. Law, 215 ; Chit. B. 99.) 
■tioDih.- In the case of a bill or note, a month 

means a calendar month. (Byles, 188 ; Sm. 
Merc Law, 215; Chit B. 257.) 
coniMtn- A bill or note is, prima &cie, presumed to 
have been given for a snfBcieit consideratiai, 
imless the defendant sets up, as a defence in 
toto, that he received no consideration, or, as 
a defence pro tanto, that he received no 
sufficient consideration, or makes out a 
primi, facie case sufficient to put the plaintiff 
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upon proof of consideration. But this de- Pabt IIL 

Tit. II. 

fence will be of no avail, if the holder himself cap! vi. 
or some intermediate holder took the bill 
or note bona fide, and paid a valnable con- 
sideration for it- (Sm. Merc. Law, 269-70 ; 
Byles, 108-9, 112; Chit B. 47, 50; Broom 
Com. 433, 479-80; Sm. Cont. 143-4; 2 Ste, 
Com. 122.) 

Illegality of the consideration vitiates a 
bill or note in the hands of the original 
parties, and also in the hands of third persons 
who have not given value for it, or have 
taken the instrument after it was due, or 
have taken it with notice from a person who 
is not an innocent indorsee for value. (Sm. 
Merc. Law, 272 ; Chit. B. 55, 62 ; Broom 
Com. 480 ; Sm. Cont. 250.) 

Bills or notes are either inlaod or foreign. 

An inland bill or note is one drawn or inland and 

foreign billi 

maae in any part of the United Kingdom <>' oot««- 
or adjacent islands, and made payable or 
drawn upon any person resident there. A 
foreign bill or note is one drawn or payable, 
or both drawn and payable, abroad. (Sm. 
Merc Law, 211; Byles, 366; Chit. B. 5; 
Broom Com. 461 ; 2 Ste. Com. 113.) 

Foreign bills are often drawn in three or Foreign biui 

inivurts. 

more parts; all the parts together making 

H 3 
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Past IIL what ifi called a set, and the whole set eon.^ 

CafIyi stituting but one bill* Each part containei 

""^ a condition that it shall continue payable 

so long only as the others remain unpaids' 

This practice is adopted in order that if one be 

lost, the party entitled may secure his money 

on the other. (Chit. B. 104; Sm. Merc* 

Law, 219; Byles, 362 ; Broom Com. 46L) 

Bf what law In the case of a bill drawn in Enfi^land 

bflli are ^=* 

governed. ^^ payable abroad, the obligation of tho 
acceptor will be governed by the law of the 
place where it is payable; but the obligation 
of the drawer by the English law. (Sm* 
Merc Law, 212 ; Byles, 371-3 ; Chit. B. 116.) 

Transfer of If & bill or uote Is made payable simply 
to a particular individual, without the word 
* bearer' or * order,' it is not negotiable, 
though it is valid as between the original 
parties. If it is payable to a particular 
individual or his order or assigns, he may 
transfer his right to a third person^ by in-* 
dorsing his own name upon it and deUv^ing 
it to him ; if to bearer generally, or to a 
particular individual or bearer, it may be 
transferred by mere delivery. (Sm. Merc, 
Law, 216; Chit. B. 10, 160-1.) 

Dedgnation '^^ payee may be designated either by 

payee, j^^j^^^ qj. j^y description, as * the trustee actii^ 
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under A«'b will :' or a blank may be left for Past m. 

Tit. II. 
tiie payee's name ; in which case any bon& cat, YL 

fide holder may insert his own name. (Sm, "^^ 

Ubtc Law, 217 ; Byles, 72 ; Chit B. 90, 

160-1.) 

If indorsed by the payee^ a promissoiy similarity or 

a note, whoa 

note becomes exactly similar to a bill of ex- ^Jj"^*^^ ■ 

change ; for then it is in effect an order by 

the indorser of the note upon the maker to 

pay to the indorsee : the indorser then stands 

in the situation of the drawer of a bill ; the 

maker is in the position of the acceptor of 

a bill, as the person primarily liable ; and 

the indorsee becomes the payee. (Sm. Merc. 

Law, 207 ; Chit B. 6, 134; Broom Com. 

468-9; 2 Ste. Com. 124.) 

. The law of bills is generally applicable to Appucation 

notes, except that, as there is no third party buutonotet. 

or drawee in a note, the points respecting 

an acceptance have no application to a note. 

(2 Ste. Com. 123.) 

Indorsements are either in full or in blank, indom- 

ment and 

A full or special indorsement is one which gJJJ^J'nJj^ 
mentions the name of a person in whose J^»or^^^ 
favour it is indorsed, as where it is made *>»'•«»«'• 
payable by the indorsement to C. D. or order. 
An indorsement in blank is one which is indone. 

ment in 

effected by the holder merely writing his^^«>^* 
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Pabt III. name on the back of the bill, without making 

Cap vi ^* payable to any one in particular. (Sm^ 

-^ Merc. Xiaw, 229; Broom Com. 437, 450; 

2 St^. Com. 114; Byles, 136-7; Chit. B, 

161, 163-4.) 

A bill or note indorsed in blank passes by 
mere delivery, and becomes payable to any 
bona fide holder. But a bill or note in- 
dorsed in full will not pass from the person 
to whom it was so indorsed in fall without 
being indorsed by him, either in full or in 
blank* Whether indorsed in full or in blank, 
the instrument is delivered over to the 
assignee, who is called the indorsee ; and he 
also may indorse it, either in full or in 
blank, so as to transfer it to another ; and so 
on in infinitum. (Sm. Merc Law, 230; 
Broom Com. 432, 437, 450 ; Chit B. 161 ; 
Byles, 136-7 ; 2 Ste. Com. 114.) 
Bill indorsed ^^ ^^ bo soou fi:om the foregoing para*!* 
aftertTardi^D graph that a bill which has been indorsed 
in full may afterwards be indorsed in blank; 
and that a bill which has been indorsed in 
blank may afterwards be indorsed in fulL 
In the latter case it will be payable to 
bearer, as against the drawer, the payee^ 
the acceptor, and the blank indorsers, in the 
same way as if it had never been indorsed 
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in full ; but, as against the special indorser, Fart m. 
title must be made through his indorsee. CAplvi. 

(See Byles, 137.) 

. Persons holding bills in auter droit should indone. 

*^ ment in auter 

be cautious lest they render themselves per- **'***'• 
sonally liable, by indorsing, without using 
such special words as may prevent such 
liability. (Sm. Merc. Law, 232 ; Chit. B. 
142.) 
An indorsement may be restrictive, that Reitrictive 

indorse- 

is, so worded as to deprive the instrument ™®°*- 
of negotiability : thus, * Pay the contents to 
J. S. only,' or * to J. S. for my use.' (Sm. 
Merc. Law, 230 ; Byles, 145 ; Chit. B. 164 ; 
Broom Com. 450.) 

But though an indorsement be made in 
full to a person without the words * or order,' 
he may nevertheless transfer by his indorse- 
ment. And yet, as we have seen, where the 
drawer or maker has, in the body of the 
instrument, made it payable to a particular 
individual, without adding words of transfer, 
such as ^or order,' it is not transferable. 
(Sm. Merc. Law, 231 ; Byles, 135, 137 ; Chit. 
B. 164; 2 Ste. Com. 114.) 

The transfer may in general be made by who may 

traniler. 

any holder, or his agent, or assignees m 
bankruptcy, or legal personal representative. 
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Pabt m. (Sm. Merc Lav, 232 ; Chit B. 139, 141 5 

Tit II 

Cap.vl Byles* 160.) 

"""" A person who has stolen or found a bill 

or note which is transferable only by indorse- 

ment, can convey no title to it. But a per* 

son who has stolen or found a bill or note 

transferable by mere delivery, may convey 

a title to it to a person acquiring it from him 

bona fide and for valuable consideration, but 

not if such person takes it, without sufficient 

caution, under suspicious circumstances, even 

though he have given its full value. (Sm. 

Merc Law, 233; Chit. B. 178-9; Broom 

Com. 452, 139-40; Byles, 348.) 

Rights of Subject to this, however, a bona fide 

holder for holdcr for valuo of a bill made payable to 

value. 

bearer or indorsed in blank, will not be 
affected by an intermediate fraud, nor bound 
to enquire whether the bill has been properly 
transferred or not. (Broom Com. 451 ; 
2 Ste. Com. 121 ; Byles, 150-1.) 
Time of The transfer of a bill by indorsement may 

be either before or after acceptance, and 
either before, or, to some extent and under 
certain qualifications, after maturity, that is, 
the time when it becomes due. But if the 
acceptor or maker pays a bill or note at 
maturity, it ceases to be a negotiable instru- 



transfer. 
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ment; no person remains liable on it. and Part III. 

Tit. n 

consequently no person can sue on it ; though^ qj^[ yj, 
if an indorser pays a bill at maturity or after 
it is due, he may afterwards indorse or 
negotiate it. (Sm. Merc Law^ 233«-5 ; Broom 
Com. 466-7 ; Byles, 157-8.) 

He who takes a bill or note over-due. takes PositioD or • 

person who 

it subject to the equities, (if any) naturally S^SiofL 
arising out of the bill transaction, to which 
it was subject in the hands of the person 
from whom he received it; and he has no 
better title to it than the person from whom 
he takes it, if lost or stolen. (Sm. Merc. 
Law, 233, 272 ; Add. Torts, 204 ; Chit. B. 
153 ; 2 Ste. Com. 114 ; Byles, 154-5.) 

Delivery of the bill is necessary to per- Deutery. 
feet an indorsement. (Byles^ 139.) 

If a bill or note under 51. is indorsed, indortement 

' of bills or 

the indorsement must be dated, and must &?"' **"•**' 
specify the name and place of abode of the 
indorsee^ and must be attested. (Byles, 
160.) 

A bill of exchange payable to a third person operation of 
operates as an undertaking, from the drawer to 
the payee and every subsequent holder fairly 
entitled to the possession, that the drawee, 
who is the person primarily liable, is com- 
petent to accept^ L e. to engage to pay it ; 
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Pabt III. and that he will, when requested, accept, and. 

Cap! VI. when due, pay it ; and that if the drawee fail 

^"^ to do either, he, the drawer, will pay the 

amount, provided he have due notice of the 

dishonour. (Sm. Merc. Law, 207 ; Chit, B» 

133-4 ; Broom Com. 436, 442-3 ; Byles, 3.) 

Operation of A uote Operates as an undertaking, by the 
maker to the payee and every subsequent 
holder fairly entitled to the possession, that 
he will make the payment therein specified^ 
(Sm. Merc Law, 208; Broom Conu 
469.) 

Liability of Every person who indorses a bill or note 

the partiei 

to a bill. becomes a surety, and undertakes thereby, 
to the indorsee and every subsequent holder, 
that the bill or note shall be discharged by 
the drawee or maker when it becomes due ; 
in fact, he is in many respects like the drawer 
of a new bill, and is liable to succeeding 
holders, in default of acceptance or payment 
by the drawee or maker. 

The acceptor is primarily and absolutely 
liable upon the bill, even after indorsement ; 
the drawer and each indorser are only col««' 
laterally and conditionally liable to the holder, 
in the event of the acceptor's or drawee's 
making default, and of the holder presenting 
the bill according to its tenor, and giving 
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due notice of the failure of the acceptor or Pabt III. 
drawee to pay upon a proper presentment, qap! VI. 
' The transfer of a bill or note by mere """^ 
delivery does not amount to such an under- 
taking on the part of the transferor. (Sm. 
Merc. Law, 235; Byles, 3, 139, 224 ; Chit. 
170-1 ; Broom Com. 438-71 ; 2 Ste. Com. 
117-8.) 
The holder of an indorsed note must pre- Liability of 

the parties to 

sent it in the first instance to the maker for • ^^^ 
payment ; but, on his failure to pay, the holder 
may resort to the indorsers. Each indorser, 
however, after the first, has the right of re- 
course against the persons whose names are 
anterior to his own ; but the first indorser or 
original payee has no remedy, except against 
the maker himself. (2 Ste. Com. 124.) 

Every holder of a bill ought to present it Prewntmpnt 

° ^ ofa bill for 

in due time for acceptance, where necessary, acceptance. 
(Broom Com. 438; Byles, 166.) The 
request by the holder to the drawee, to 
accept the bill, is called a presentment for 
acceptance. (Sm. Merc. Law, 236 ; Broom 
Com. 444 ; Byles, 168.) 

As there is no drawee in a note, there precentment 
can, of course, be no presentment for accept- 
ance ; but yet, when a note is payable at sight 
or within a certain time after sight, it must 
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Fast IIL be presented to the maker, in order that the 

Tit. II 

Gap! VI. time for making payment may be ascertained. 

(Sm. Merc. Law, 236 ; Byles, 71.) 

Where pro. In general, the holder is not bonnd ta 
acceptance u present for acceptance. But if a bill is 

necessary. * * 

made payable at a specified pmod after s^t 
or after demand, a presentment for accept* 
ance is of course indispensable, in order to 
ascertain the period when the bill is to be- 
come due. And even where presentment for 
acceptance is not necessary, it is usual and 
prudent, since the holder, if he succeeds in 
obtaining the acceptance of the drawee, gains 
the additional security of the drawee, which 
is likely to render the bill more negotiable ; 
and if he does not succeed, his remedy against 
the drawer and indorsers is accelerated; for 
he may sue them immediately. (Sm. Merc 
Law, 246 ; Chit B. 187 ; 2 Ste. Com. 118-9.) 
Time for pro- Presentment for acceptance must be within 

sentmenu 

a reasonable time, depending on the circum- 
stances of the case. (Sm» Merc Law, 247 ; 
ChitB. 188; Byles, 166.) 
Acceptance. An acceptance of a bill is an engagement 
by the drawee to pay the bill, according to 
the tenor of the acceptance. (Sm. Mere. 
Law, 236, 238-9 ; Byles, 170.) 

Writing and ' » J > / 

SSIry to°S ^ acceptance must be in writing on the 

acceptance. 
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bill, and signed by the acceptor or by some Past ni. 
one anthorised by him. (Sm. Merc. Law, cap. VL 

238 ; Broom Com. 435, 444 ; Chit B. 196 ; 

2 Ste. Com. 115 ; Byles, 174-5.) 

An acceptance may be either absolute nuferent 

^ '' kinds of ac- 

(otherwise termed general) or qualified. An <»?»"<*• 
absolute acceptance is an engagement to pay 
according to the tenor of the bill ; a qualified 
acceptance (which the holder is not bound 
to take) may be either conditional, to pay on 
a contingency, or partial, or varying from 
the tenor of the bill, as to amount, time, 
place, or mode of payment. (Sm. Merc. 
Law, 238-9 ; Broom Com. 444, 446 ; Chit B- 
198, 201-2; Byles, 177-9.) 

A bill may be either accepted simply, or ^«^°f ^ 
accepted payable at a banker's. And a bill *«*«''»• 
may be made payable at one place, and 
accepted payable at another place. If a 
person accepts a bill payable at the house of a 
banker or other place, without the expression 
of an intention that it should not be payable 
elsewhere^ there^ in an action against the 
acceptor, such acceptance shall be deemed a 
general acceptance; so that presentment at 
that place need not be averred or proved ; 
and presentment for payment, either at the 
banker's or to the acceptor himself, will 



for honour. 
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Pabt III. suffice. (Sm. Merc. Law, 245 ; Broom Com. 

Tit II 

Cap! vi. 446-7; 2 Ste. Com. 115-6; Byles, 180.) 
whltTTac- H® ^^^ accepts a bill thereby admits the 
cegtencead- ^jp^^^gj-'g capacity to make it, and, if he 

accepted after sight of the bill, he thereby 
admits the drawer's signature also ; but the 
acceptance does not admit the capacity or 
signature of an indorser. (Sm. Merc. Law, 
239 ; Byles, 184-5.) 
Acceptance Sometimcs, wheu the drawee cannot, will 
not, or does not accept, some other person 
accepts the bill, for the honour of some one 
of the parties. This acceptance for honour, 
as it is termed, if the holder chooses to take 
it, enures for the benefit of all the parties 
subsequent to him for whose honour it was 
made. Such an acceptance amounts to an 
undertaking to pay, if the drawee do not. 
And hence a bill so accepted must be pre- 
sented to the drawee for payment when it 
falls due, even though he may have before 
refused ; and notice of the non-payment by 
him must be given to the acceptor for honour. 
Even though the acceptor for honour may 
have accepted without the knowledge of the 
party for whose honour he accepted, yet he 
has his remedy against such party and those 
whom that party might have sued, and 
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therefore against the drawee, if he has PabtIII. 
accepted. (Sm. Merc. Law, 240 ; Chit. B, cap! VI. 

237-9, 243 ; Broom Com. 449, 450 ; 2 Ste. 

Com. 120; Byles, 243-7.) 

An acceptance for honour is ffenerally, if Acceptance 

^ o J ^ supra pro- 

not invariably, after a protest, and hence is '**'• 
often termed an acceptance supra protest. 
(Sm. Merc Law, 241 ; Chit. B. 237 ; Byles, 
243.) 

A bill may be accepted or indorsed by a Aw«tance 

^f ^ •'or indorseo 

person *per proc.,' that is, per procuration; p,^'^*' 
words which import that the acceptor or 
indorser is acting as agent imder a special 
authority ; and if he has no authority, or has 
exceeded his authority, the holder of the bill 
will have no redress against the principal or 
supposed principaL (Broom Com. 449 ; 
Byles, 30.) 

A presentment to the acceptor or maker where pre- 

'*' sentment for 

for payment is notgenerallynecessaryin order SJJSSrV' 
to charge him, even in the case of a bill 
or note made payable on demand. But if a 
bill or note is payable at or after sight 
or at a particular place, presentment is 
necessary, even to charge the acceptor or 
maker. And a presentment to the acceptor 
or maker for payment is necessary in all cases 
where it is sought to charge the indc^rser or 
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Pabt UL any party who might sue on it after paying it. 
^; vi (Sm. Merc. Law, 242-3, 246 ; Byles, 199.) 
^ "r~ It is not necessary to make a personal 

To whom •' *^ 

FJ?^^mt demand on the acceptor. It is sufficient to 
m^. demand payment of the acceptor's wife or 
other agent, at his residence or place of 
business. Where a bill or note is made or 
accepted payable at a particular placet, a 
presentment at all the banking-houses in 
that place will suffice. If the maker or 
drawee is dead, the presentment must be to 
his legal personal representative, or, if he 
have none, at his house. (Sm. Merc Law, 
244; Byles, 186, 188, 197.) 
When pre. ^ & l>iU ^ payable on demand at a 

sentment for - _ , , - - , •!_ • • j •! 

payment bankcrs m the place where it is received, it 

must be 

made.: must bo presented, during banking hours, not 
later than the day after it is received. If 
payable elsewhere, it must be forwarded by 
the r^^ar post, not later than the day after 
it is received, or, in the case of a foreign bill, 
by the next ordinary conveyance ; and it will 
suffice if the party receiving it by post pre- 
sents it on the next day. (Sm. Merc. Law, 
248-9; 2 Ste. Com. 117; Byles, 193, 195.) 
Days of Though a bill or note be expressed to 

'^'^^ be payable on or aiter a particular day, 
time, or event, yet it is not really payable 



BILLS AND NOTES. 167 

till the expiration of a certaiii number of Past IIL 
days afterwards, called days of grace, which qj^' yi. 
vary in number in diflFerent countries. In •""" 
England, three days of grace are allowed, 
tmless the third day is a day of public rest ; 
in which case the bill is payable on the 
second day. Thus, a bill payable six days 
after sight would purport to be payable on 
the seventh, and must be presented on the 
tenth. But in the case of a bill or note ex- 
pressed to be payable on demand or payable 
generally (which is, in effect, on demand), no 
days of grace are allowed. (Sm. Merc. Law, 
249-51 ; Chit B. 258-61 ; 2 Ste. Com. 115; 
Byles, 190-1, 195.) 

A foreign bill is frequently drawn payable usancw. 
at one usance, or two or more usances. A 
usance is the period for payment which is 
customary between the places where the bills 
are drawn and payable. Thus, a usance 
between this country and Venice being three 
calendar months, and six days of grace being 
allowed, exclusive of days on which the bank 
is shut, a bill drawn on Venice at two 
usances, and dated the 1st of January, would 
be actually payable on the 7th of July, or, if 
a Sunday, holiday, or day on which the 
bank is shut, intervened, on the 8th of July. 
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^tS'ii^ (Sm. Merc. Law, 251 ; Chit. B. 254; Byles, 
Cap. vi. 71, 189; Broom Com. 461.) 
Consequence The maker or acceptor will not be dis* 

of non-pre- •• ^ t « 

sentmentin charged Dj a non-prcsentmeiit for paym^it 
on the very day when the bill or note be-' 
comes due; because they are the parties 
originally and primarily liable. But the 
drawer, and all the indorsers, who are looked 
upon as sureties for the acceptor, will be 
discharged, if a presentment is not made 
upon the very day, or (except in the case of 
an accommodation bill) if proper notice of 
dishonour is not given, even though the 
drawer or indorsers may have knowledge of 
the fact. This rule would seem to depend 
on the principle that the enforcing the pre- 
sentment for payment and the giving notice 
of dishonour in proper time, generally tends 
to give the drawer a better opportunity of 
withdrawing the eflFects of the drawer in the 
hands of the drawee, for which the bill is 
supposed to be drawn, and to give the in- 
dorsers a better opportunity of recovering 
the money, and to let them know that the 
holder does not intend to give credit to the 
acceptor. (Sm. Merc. Law, 248; Bro<nn 
Com. 439-41 ; Chit B. 244 ; 2 Ste. Com, 
117; Byles, 199,225.) 
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A cheque should in strictness be presented Pabt IIL 
for payment the day after it is issued ; but cap! vi. 
delay will not exonerate the drawer, unless 
the person on whom it was drawn has failed 
in the meantime, and the drawer would 
thus sustain a loss. (Sm. Merc. Law, 249 ; 
Byles, 18.) 

When a bill or note is refused acceptance Nouceof 

(Ushonoar. 

or payment, notice of such refusal, technically 
termed notice of dishonour, must at once 
be given by the holder or some other party 
to the bill or note, or by an agent who holds 
the bill, as a banker or attorney, and in the 
agent's own name, to the drawee, or to the in- 
d(»rser immediately preceding the party by 
or on whose behalf such notice is given, or to 
any one or more of the other prior indorsers, 
to whom he wishes to resort, or to the personal 
representative or assignees in bankruptcy of 
such party or parties. A notice enures to the 
benefit of all who stand between the person 
giving it and the person receiving it. (Sm. 
Merc. Law, 252-3 ; Chit B. 186, 218, 302; 
Byles, 265 ; Broom Com. 438, 458 ; 3 Ste. 
Com. 117-8.) 

A foreign bill dishonoured should, in Protesting or 

° ^ ' noting. 

geifteral, be protested, and information of the 
protest sent with the notice of dishonour, if 

I 
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Pabt IIL the drawer is abroad. Foreign promissory 
Cap. VL notes need not be protested. Inland bills may 
be protested, but it is not necessary or usual : 
they are usually noted for non-payment, al- 
though even that is unnecessary. (Sm. Merc. 
Law, 258 ; Chit. B. 324 ; Byles, 237, 239, 
240 ; Broom Com. 461 ; 2 Ste. Com. 119.) 

A protest is a minute of the non-acceptance 
or non-payment, and of the reason, if any, 
assigned, accompanied by a solemn declara- 
tion, on the part of the holder, against any 
loss to be sustained thereby, and made out 
by a notary public. On the day of dis- 
honour, the notary public again presents or 
causes it to be presented, and, if acceptance 
or payment is again refused, makes a minute 
thereof, which is called noting the bill, from 
which he afterwards draws up the protest. 
(Sm. Merc Law, 268 ; Chit. B. 226 ; 2 Ste. 
Com. 119; Byles, 239.) 
When notice Noticc must be giveu by the holder, to 

of dishonour . 

giT«i?*^ parties who reside in the place where the 
presentment was made, by the expiration of 
the day after the dishonour ; to parties who 
are not liying in the same place, by the post 
of that day, or of the next post day, or, in 
the case of a foreign bill, by the next ordinary 
conveyance, after the day when the intelli-- 
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ffence of the dishonour was received. Each Pabt IIL 

. Tit II 
party, however, has a day for giving notice, cap vi 



or, under special circumstances, more than a 
day. And a banker with whom a bill is 
deposited to receive payment has a day to 
give notice to his customer, and the customer 
has another day to give notice to the antece- 
dent parties. (Sm. Merc. Law, 259 ; Broom 
Com. 458-9 ; Byles, 261-3 ; 2 Ste. Com. 117.) 
The notice may be either written or verbal, what 

amounts to 

and if a written notice is despatched by the °«>**<»- 
post, it is sufficient, though it be not re- 
ceived. (Sm^ Merc. Law, 261 ; Chit. B. 229 ; 
Byles, 258, 261 ; Broom Com. 460.) 

If the holder fails to present a bill or note consequence 

of not pre- 

where necessary, or to give notice of dis- ^Jfi' '^nouce 
honour, the drawer and indorsers will be dis- **'*"* **°*^"*^' 
charged. (Sm. Merc. Law, 242-3, 246 ; Chit. 
B. 186, 244; Byles, 199, 254, 273 ; Broom 
Com. 438, 447, 470-1 ; 2 Ste. Com. 117.) 

The payment must be made to the true Payment. 
holder or his representatives. (Sm. Merc. 
Law, 264 ; Byles, 202.) 

The holder of a bill may enforce payment Against 

whom pay- 
by action against the drawee, if he has ac- ^^JJc'Si^*^ 

cepted. If the bill has been dishonoured, by 
non-acceptance or non-payment, the holder 
may also enforce payment by action against 

I 2 
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Pabt III. the drawer and the indorsers, if any, whose 

Tit II ? J5 

0^; yf names were on it when first it became the 

~"^ property of the holder ; but not against any 

subsequent party, (Sm. Merc. Law, 266 ; 

Chit.B. 262; 2 Ste. Com. 116; Byles, 139.) 

Each indorser in turn who is called upon 
and obliged to pay, may have recourse to any 
indorser, prior to himself in order, who has 
had due notice of dishonour ; or any indorser 
so obliged to pay may sue the drawer or 
acceptor, instead of any preceding indorser. 
(2 Ste. Com. 117-8 ; Add. Cont. 806 ; Chitty 
B. 170.) 

The holder is not obliged to enforce his 
right against one party. He may separately 
sue, in distinct actions, all the parties, either 
contemporaneously or successively; but on 
payment of the bill and costs by one, pro- 
ceedings against the others will be stayed. 
(Sm. Merc. Law, 266 ; Chit. B. 364 ; Byles, 
379.) Anyone who discharges a bill thereby 
becomes a holder. (Sm. Merc. Law, 267.) 
Amount re- In fifeneral the holder may recover the sum 
expressed to be payable in the bill or note, 
with interest, if reserved, or if the jury choose 
to give it, and all expenses occasioned by 
non-acceptance or non-payment. (Sm. Merc. 
Law, 267; Chit B. 431-3; Byles, 284.) 
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Whenever a bill of exchange, draft, or Paet IIL 

Tit II 

order, having thereon an adhesive stamp, is c^' VL 
presented for payment, the person to whom 

, Defacing 

the same is presented, must, under a penalty «^™p on 

^ ' ' *-^ 'f payment. 

of 20Z., upon paying the same, write or im- 
press, or cause to be written or impressed, 
upon every stamp affixed to the bill, the 
word * paid,' to the end that the stamp may 
be made incapable of being used again. 
(23&24 Vic. c 15, s. 12.) 

The person who pays a bill or note has. Delivering 

^ . ^ •' ' upabillor 

generally speaking, a right to it as his JJ*J®j°° P"y- 
voucher, if negotiable, but not otherwise. 
(Byles, 212 ; Sm. Merc. Law, 283 ; Broom 
Com. 485; 2 Ste. Com. 116 ; Add. Torts, 198.) 

The holder may renew a bill or note, that suspension 

by renewal. 

is, he may take another bill or note in con- 
tinuance of it, which will have the eflfect of 
suspending his r^ht of action on the first bill 
or note till the substituted bill or note is at 
maturity. (Byles, 218, 230.) 

A bill or note cannot be rendered con- Adding « 

condition or 

ditional or qualified by a contemporaneous quaiifica'ion. 
verbal agreement. (Sm. Merc Law, 211 ; 
Byles, 90 ; Broom Com. 44-5 ; Chit. B. 93.) 
But a contemporaneous written agreement, on 
a distinct paper, to renew, or in other respects 
qualify the liability of the maker or acceptor, 
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Pabt IIL is good, aa between the original parties and 
Cap! VL their representatives, but not as against third 
persons who have no notice of it. (Byles, 89 ; 
Chit. B. 92 ; Broom Com. 444.) 

A verbal promise to renew, founded on 
valuable consideration, and made after a 
bill or note has been given or indorsed, will 
be binding. (Chit B. 94.) But such a 
promiBe will not be binding if contempo- 
raneous with the drawing of the bill or note, 
or, when made to an indorser, contempo- 
raneous with his indorsement ; because that 
would be to incorporate with the written 
contract an incongruous parol condition. 
(Sm. Merc Law, 276 ; Chit B. 94.) 

A contemporaneous indorsement, pur- 
porting to render a bill or note payable 
only on certain conditiona, will convert it 
from a negotiable instrument into an agree- 
ment, as between the parties to it (Sm. 
Merc. Law, 211.) 
Aiterition. Any material alteration of a bill or note 
after it has been issued, unless satisfactorily 
accounted for, invalidates it as against parties 
not consenting to the alteration. And even 
though the alteration be made by consent, 
the instrument is a new contract, requiring 
a new stamp, unless such alteration was 
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inade to correct a mistake, and render the Pabt III. 

. Tit. II. 

bill or note what it was originally intended cap! vi. 

to be. (Sm. Merc. Law, 278 ; Chit. B. 127-8 ; 

Byles, 299-301.) 

If the plaintifiF obtains from the defendant Bxtinguish- 

^ meat. 

a security of a higher description, as for 
instance a judgment upon it, the defendant's 
liability will be extinguished; but until 
satisfaction of the debt, the holder may pro- 
ceed on the bill or note against any other 
distinct party to it not jointly liable with the 
original defendant. (Sm. Merc. Law, 276 ; 
Byles, 217.) 

All parties subsequent to the person by satwaction. 
whom a bill or note is satisfied, and all 
prior parties for his accommodation, are re- 
leased by such satisfaction. (Sm. Merc. 
Law, 277.) 

An acceptance or note may be discharged 
without any satisfaction. 

If a creditor discharges the principal Discharge, 
debtor, or binds himself to give him time, 
however short, the sureties are discharged. 
The maker or acceptor of a bill or note is 
considered the principal, and the indorsers 
his sureties ; and consequently, if the holder 
either discharges or effectually binds himself 
to suspend his remedy against the maker 



n 



176 PARTIES TO 

PabtIII. or acceptor, the indorsers are dLscharged 
Cap! VI. thereby, unless they have previously consented 
to it, or waived their right of discharge by a 
subsequent promise to pay, with knowledge 
of it, or unless it was agreed at the time be- 
tween the holder and the maker or acceptor 
that the surety should not be discharged. 

And a subsequent indorser is regarded as 
a surety for the prior one ; and therefore, if 
the holder discharges, or eflfectually binds 
himself to give time to, a prior indorser, he 
discharges the subsequent indorsers. 

The mere giving time, or even a verbal 
promise not to press or not to sue, without 
any binding contract not to do so, will not 
discharge those who stand in the position of 
sureties. (Sm. Merc. Law, 280-1 ; Chit. B. 
286-9 ; Byles, 224-5, 233-4.) 

The holder's discharge of one joint maker 

of a note operates as a discharge of the 

other. (Sm. Merc. Law, 283 ; Chit. B. 289.) 

Diicounting. The owucr of a bill, note, or negotiable 

recelTing, or ,, . . - i. j« 

cashing a * secuntv, mav recover it jfrom one who dis- 

bill pr note •' ' •' 

Scurfty!*"* counts it, or changes it, or receives it by way 
of deposit, having reason to suspect that the 
person from whom he received it was not 
the owner of it. (Add. Torts, 190, 203; 
Byles, 150.) 
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If a person finds a bank-note, or discounts Fast ul 
or cashes a bank-note for a person who (as cap! VL 
he knows) found it, he may be compelled by 
the owner to restore it. But if the finder 
transfers a lost bill or note which may pass 
by mere delivery, the transferee who takes 
it without fraud may retain it against the 
owner, and sue the parties liable thereon. 
(Add. Torts, 203 ; Byles, 327.) And if the 
finder of a bank-note pays it away, bona 
fide, in the ordinary course of business, 
before the owner demands it, he has no 
remedy. (Add. Torts, 203; Broom Com. 
437.) 

If a banker pays a forged cheque, he must Payment of a 

forged or 

bear the loss himself; and if he pays aj^'^'jj^ 
cheque which has been fraudulently altered 
in amount, he will have to sufier, unless the 
drawer has, by his gross fault, facilitated 
flie commission of the fraud. (Broom Com. 
455 ; Chit. B. 348.) . 

A forged indorsement confers no title to a Forged in. 

dorienent 

bill (Add. Torts. 203 ; Byles, 311.) 

If a banker pays a bill bearing a forged 

indorsement, he, and not his customer, will 

sufier. (Broom Com. 453.) 

But any draft or order drawn upon a banker, 

for a sum payable to order on demand, which. 

Id 
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^Tra I?* ^^®^ presented for payment, purports to be 

Cap. VI. indorsed by the person to whom the same is 

drawn payable, is a sufficient authority to the 

banker to pay the amount to the bearer. (16 

& 17 Vic. c. 59, s. 19 ; Grant, 27.) 

LoM of If a note or bill, payable to bearer, is lost, 

notes. fcllU, ^ r J 7 » 

*«• immediate notice should be given to the 

parties who are liable on it, and notice should 
also be given at once to the public by adver- 
tisement. After notice, the owner may recover 
its value from a person who received it without 
a reasonable degree of caution. And even 
if it is not duly advertised, still the loser may 
recover its value from any holder who has 
taken it under suspicious circumstances. (Add. 
Torts, 191 ; Byles, 349.) 

In the case of an action founded upon a 
bill of exchange or other negotiable instru- 
ment, the Court or Judge may order that 
the loss of the instrument shall not be set 
up, provided an indemnity is given against 
the claim of any other person upon such 
negotiable instrument, (Sm. Merc. Law, 
286 ; Chit. B. 185 ; Broom Com. 486 ; 1 7 & 
18 Vic. c. 125, s. 87.) 

crotwd If a cheque or draft on any banker, pay- 

cheques. 1 J • 

able to bearer or to order on demand, is 

issued, crossed with the name of a banker. 
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or with two transverse lines, with the words Paet hi. 

TVp TT 

' and Company,' or any abbreviation thereof, cap. vi. 
the banker on whom it is drawn may not pay 
it except to the banker with whose name it 
is crossed, or if it is crossed without a 
banker's name, then to any other than a 
banker. And any holder may, if it is thus 
crossed without the name of a banker, or is 
not crossed at all, cross a cheque with the 
name of a banker, or with the words * and 
Company,' &c., and then it is only to be paid 
to the banker whose name it bears, or, if 
none be named, to some banker. The ob- 
literation, adding to, or altering of, a crossing 
of a cheque, is a felony. But in order to 
protect the banker, if, when it is presented 
for payment, the cheque does not plainly 
appear to have been crossed or obliterated, 
&c., he incurs no responsibility by paying it, 
unless he act mala fide, or be guilty of neg- 
ligence. (Sm. Merc. Law, 264 ; 21, 22 Vic. 
c. 79.) 

Promissory notes for less than 5i., pay-Biiuand 
able on demand to bearer, are prohibited «. 
under a penalty ; and so are all negotiable 
bills, notes, and undertakings for less than 
205. ; and negotiable bills or notes for more 
than 208, and less than 5L (except cheques 
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Past IIL on bankers) are also void, unless they specify 

Tit II 

CapIvi. ^^^ name and abode of the payee, are 

attested by a subscribing witness, bear date 

at or before the time of Le, and are made 
payable within twenty-one days after date, 
but not to bearer on demand; and such 
instruments cannot be negotiated after the 
time limited for their payment. (Sm. Merc. 
Law, 213 ; 2 Ste. Com. 124 ; Byles, 75, 76 ; 
Chit. B. 101.) 
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CHAPTEB VIL 

DEBTORS AND CBEDITOBS GENERALLT. 

A DEBT is a snm due. Pabt III. 

It is not essential to the existence of a q^ yil. 
debt, generally, that any valuable considera- uei^J^ned. 
tion should have moved from the creditor. SS5!***"" 
(Trower, 2.) 

Debts, when classified according to the DiTidon of 
mode in which they are evidenced, are of three 
kinds: judgment debts, specialty debts, and 
simple contract debts. (Trower, 2.) 

A judgment debt is a sum payable under judgment 

dabta 

a judgment, decree, order, or rule, either 
made by a superior court of common law or 
of equity, or having the same eflfect as if so 
made. (See Trower, 5-6). 

Statutes and recognisances are now dis- statutes and 

recogni- 
USed. sancei. 

It is enacted by the Statute of Westmin- Elegit, 
ster 2, 13 Edw. I. c. 18, that when a debt is 
recovered or acknowledged, or damages ad- 
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Pabt IIL judged in the King's Courts, the plaintiff 
Cap. vn. shall have his election either to have a writ 
of fieri facias, or else that the sheriff shall 
deliver to him all the chattels of the debtor, 
(saving only his oxen and beasts of the 
plough), and also one half of his lands, until 
thedebt shall belevied upon a reasonable price 
or extent : the word « price ' referring to the 
chattels, and the word ' extent ' to the lands. 
In consequence of this statute, a writ was 
framed, under which the sheriff first causes 
the goods and chattels to be appraised by a 
jury ; and if they are insufficient to pay the 
debt, then the jury put an annual value on 
the lands, and the sheriff delivers the goods 
and chattels and a moiety of the land to the 
creditor under the old law, or the whole under 
the statute 1 & 2 Vic. c. 110, s. 11. This 
writ was called a writ of elegit, because the 
creditor thereby elected to sue out execution 
against the lands, instead of proceeding at 
common law against the goods alone by writ 
of fieri facias. 
Warrant of In consequenco of the word * acknowledge' 

attorney to 

jSiSent. 1^ ^^® Statute of Westminster 2, it has be- 
come a common practice, when money is 
borrowed, for the debtor not only to execute 
a bond to the creditor, but also a warrant of 
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attorney, addressed to two or more attomies, Pabt III. 
authorising them to acknowledge a judg- Cap. Vli. 
ment for the money, which enables the credi- 
tor to sue out a writ of elegit as effectually as 
if the judgment had been obtained in an 
adversary suit. 

Under the statute 1 & 2 Vic. c. 110, s. 13, a operation of 

a Judgment 

judgment also operates as a charge upon *» * charge, 
the landed property which the debtor has or 
afterwards acquires, or of which he has an ab- 
solute disposing power exercisable for his own 
benefit; though the benefit of the charge can- 
not be obtained until after the expiration of 
one year from the time of entering up the 
judgment. But a purchaser, mortgagee, or 
creditor of or from the debtor is not bound 
even by judgments of which he had notice, 
unless they are registered within five years 
before the conveyance or mortgage, or before 
the accrual of the creditor's right. And so far 
as regards the extended remedies of the stat. 
1 & 2 Vic. c. 110, he is not bound by judg- 
ments of which he had no notice, though they 
are registered. So that, as regards purchasers, 
mortgagees, and creditors, in order to subject 
them to the extended remedies of the stat. 
1 & 2 Vic. c. 1 10, both notice and registration 
are necessary ; but in order to subject them 
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Pabt IIL merely to the old remedies prior to the stat. 

Tit, II. 

Cap.vil 1 &2 Vic. c 110, registration will suffice 
without notice, although notice will not suffice 
without registration. But it is further to be 
observed that, by the stat 23 & 24 Vic. c. 38, 
s. 1, no judgment, statute, or recognisance 
entered up after the 23rd of July, 1860, will 
affect any land, as to a bona fide purchaser for 
valuable consideration, or a mortgagee, even 
with notice, imless a writ or other due process 
of execution shall have been issued and re- 
gistered before the execution of conveyance 
or mortgage and the payment of the pur- 
chase or mortgage money, nor unless such 
process shall be executed and put in force 
within three calendar months from the time 
when it was registered. 

Elegit after If the Creditor first sues out a writ of fieri 

afleri&ciu. 

facias against the debtor's goods, and they 
are insufficient to satisfy the debt, he may 
take out an elegit against his lands for the 
remainder of the debt. And this is the best 
course, 
becrees. All dccrces and orders of Courts of Equitv* 

rules, and i ^ ' 

hH^tTdrlctof ^^^ ^^ TxxleB of Courts of Common Law, and 

judgments. ^^ ordcrs in matters of bankruptcy and lunacy, 

whereby any sum of money, or any costs, 

charges, or expenses, is or are payable, have 
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the effect of judgments in the superior PabtIII. 
Courts of Common Law. Cap. VII. 

A judge of one of the superior Courts of chaTJii^ 
Common Law may order that any stock,fiinds, ®' ®'*' 
or shares, or the income thereof, belonging 
to a judgment debtor, shall stand charged 
with the debt ; and such order has the effect 
of a charge. (See, on the subject of judg- 
ments, Sm. Law of Prop, part ii. tit. 10, 
c. 3.) 

A specialty debt is a debt resulting from specialty 

debt. 

an instrument sealed and delivered. (Trower, 
139.) 
A simple contract debt is a debt not se- simple con- 

-^ tract d^t. 

cured by deed or evidenced by record. 
(Trower, 167.) 

A contract of debt is one whereby a definite contract of 

•^ debt. 

sum of money becomes due to any person. 
(Snu Merc. Law, 537 ; Trower, 1, 2.) 

Accounts are divisible into open, stated, DiyUion of 

accounts. 

and settled accounts. 

An open account is an account of which openac- 

'■ counts. 

the balance is not struck, or which is not 
Bfso&pted by both parties. 
A stated account is one that is accepted by suted ac 

counts. 

both parties. This acceptance need not be 
expressed, but may be implied from circum- 
stances ; as, if no objection is made to the 
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Part III. account within a reasonable time. What is 

Tit. II. 

Cap. Vli. a reasonable time, Ls to be detennined by the 
habit of business; and the usual course is 
required to be followed, unless there are 
special circumstances constituting a ground 
for variation. Between merchants, acquies* 
cence is presumed, under ordinary circum- 
stances, after a lapse of several posts. (Sm. 
Manual, 235.) 

whereinter. Interest may be demanded, not only where 

est is pay- 
able, there is an express stipulation for it, but also 

where it is payable by the usage of trade or 
of the parties, or in the case of an overdue 
bond, bill, or promissory note. And the jury 
may allow interest to the creditor, on any 
debt or sum certain, from the time when the 
same was payable, if payable from a time 
certain under a written instrument, or, if 
payable afterwards, from the time of making 
demand, with notice that interest would be 
claimed. Interest at 4 per cent, is payable on 
a judgment debt. (Sm. Merc. Law, 545-7 ; 
Trower, 78, 205-7, 304.) 
SfSu' *"' Until a recent act, a higher rate of interest 
than 5 per cent, yearly was not permitted in 
any case to which the law against usury 
applied. That law, however, did not apply 
where the right to recover the money lent 
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was, by the terms of the loan, put in jeopardy ; Pabt III. 
as in the case of bottomry or respondentia, Cap. Vli. 
and of annuities for Kves. And by a recent 
act (17 & 18 Vic. c. 90), the laws against 
usury were repealed, so far as they do not 
affect pawnbrokers. (2 Ste. Com, 90-1, 95.) 

Compound interest is interest upon in- compound 

^ ^ interest. 

terest, i.e. interest on a balance of accoimt in 
which the debtor is debited with former in- 
terest. This is allowable where it is expressly 
stipulated, or where there is an implied con- 
tract for it ; as where the parties had been 
in the habit of dealing on the footing of 
allowing it, or where it is the practice of a 
banking-house, of which the customer was 
aware. (Sm. Merc. Law, 547 ; 2 Ste. Com. 
96.) 

The debtor is bound to tender the principal Tender, 
and interest at the proper time, without wait- 
ing for a demand. (Trower, 211.) 

Bank of England notes, payable to bearer 
on demand, are a legal tender for any sum 
above 5i., except when the tender is made 
by the Bank itself, or its branches, as the 
debtor. Country notes are not a legal ten- 
der, if objected to on that groimd. (Sm. 
Merc. Law, 539; Trower, 211.) 

A conditional tender, or the tender of 
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Past III. a sum exceeding the debt, and requiring 

Tit II 

Cap. Vli. change, is not a legal tender, that is, not 
a tender which the creditor is bound to 
accept, (Sm. Merc. Law, 540 ; Trower, 
211-2.) 

Payment by When a Creditor accepts a bill or note in 

bill or note. '- 

payment, he thereby virtually agrees to give 
the debtor credit for the time which it has 
to run, except in the case of specialty debts. 
In general, it is no satisfaction of the debt or 
demand, until it is paid, unless the creditor 
agrees to accept it as cash. (Sm. Merc. Law, 
541-2 ; Eoscoe on Evid. 472-3.) 
Proof of Although a receipt was given, the debtor 

payment or i . .• 

non-payment may provo payment by oral testimony; or 
the creditor may prove that in reality no 
payment was made. (Trower, 212.) 

Stamps on All receipts for 21. and upwards now re- 

receiptc. 

quire a penny stamp, and no more. The 
stamp cannot be added after they have been 
written, except within fourteen days on pay- 
ment of the duty and 5^., or one calendar 
month on payment of the duty and lOi* 
(Sm. Merc. Law, 552 ; Trower, 212.) 
Connected In the casc of Connected accounts of debts^ 

accounts. 

and credits, the balance only is recoverable, 
whether at law or in equity. (Sm. Manuaiy 
323.) 
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The general law as to the appropriation of Pabt III. 

Tit it, 

payments is this: the debtor is entitled to cap.VIL 
apply the payments, at the time of making ^ J^T^. 
them, in such manner as he thinks fit. In me"?/'**'' 
default of appropriation by the debtor, the 
creditor is entitled to determine the applica- 
tion of the sums paid. And if neither does 
so, the law implies an appropriation of such 
payments to the earlier debt or earlier items 
of debt. {Merrimcm v. Ward^ 1 John. & 
Hem. 376 ; Story's Eq. Jur. § 459a^59gr ; 
Trower, 212 ; Eoscoe on Evid. 471-2 ; Tudor 
Ca. on M. L. 17, 20, 23-4.) 

A guaranty is a promise to be responsible Guaranty 

defined. 

for the payment of a debt or the performance 
of a duty, in case another person, who is 
primarily liable to such payment or perfor- 
mances, fails to pay or perform the same. 
(Wharton's Law Lexicon ; Sm. Merc. Law, 
463; 2 Ste. Com. 103 ; Eoscoe on Evid. 
329.) 

Where A. has induced a tradesman to one person 

inducing a 

deliver goods to B., the question frequently g"**f "iS)d« 
arises, whether the goods were actually sold ^rwln****' 
to A,, though delivered to B., or whether 
they were sold to B., and A. only became 
surety for the price. (Sm. Merc. Law, 468 ; 
Eoscoe on Evid. 329-30.) 
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Pabt III. In consequence of the 4th section of the 

Tit II. 

Cap. VIL Statute of Frauds, no action can be brought 
Enactmenu ^^ chargc the defendant upon any special 
Sf F^Sdir promise to answer for the debt, default, or 
«•«• miscarriage of another person, unless the 

agreement upon which such action is brought, 
or some memorandum or note thereof, is in 
writing, signed by the party to be charged 
therewith, or some other person lawfully 
authorised by him. (Sm. Merc. Law, 463 ; 
2 Ste. Com. 103.) The writing, however, is 
only necessary by way of proof of the con- 
tract, not to constitute it. (Sm. Merc. Law, 
472 ; 1 Sm. L. C. 272.) And the statute does 
not apply where an order for goods is given 
by, and credit given to, one person for the use 
of another ; for the debt in that case is the 
debt of the person giving the order. The 
statute only applies to promises to answer 
for the debt, default, or miscarriage of 
another, for which that other person himself 
is liable. And hence, if A. says, *Let B. 
have these articles, and if he do not pay, I 
will,' the statute applies ; so that a writing is 
required. But if A. had said, * Let B. have 
these articles on my account,' or *Let B. 
have these articles, and charge me with them,' 
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no writing would be required; because B. PabtIII. 

Trr IL 
would not be liable at all, inasmuch as the Cap. VII. 

articles were in fact purchased by A., though 

delivered by his direction to B. (Sm. Cont. 
84-5 ; Broom Com. 382.) 

The statute does not apply to a case where 
the result of a promise to pay the debt or 
perform the duty of another is to extinguish 
or satisfy the UabiHty of such other person, 
by substituting the former in his stead; as 
if A. agree to pay B.'s debt to C, if C. will 
discharge B. from arrest under a ca, sa. 
(Eoscoe on Evid. 330.) 

The statute does not apply to promises 
not made to the person to whom the original 
debtor is liable: so that, if made to the 
debtor or to a third person^ the promise need 
not be in writing. (Sm. Cont. 89 ; Broom 
Com. 383 ; 1 Sm. L. C. 264.) 

But the statute applies to promises to 
answer for another's default or miscarriage, 
though it be a tort unconnected with breach 
of contract. (Broom Com. 384.) 

In consequence of the statute 19 & 20 considcra- 

* tion for a 

Vic. c. 97, s. 3, it is no longer necessary «'**'"*'y' 
that the consideration for a guaranty should 
appear in or by inference from a written 
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PabtIII. document. (Sm. Cont. 89, 90; Broom Com. 

Trr IL 

CAP.'vn. 381 ; 2 Ste. Com. 103-4.) 

If required by the opposite party, the 
person asserting a claim under a guaranty 
must show a good legal consideration for it 
But it need not be shown that there was an 
adequate consideration. (Sm. Merc Law, 
470; Add. Cont. 567. As to what consti- 
tutes a consideration, see p. 38, supra.) 

Misrepresen. Entire good faith is required between a 

ution prao- 

^I'Si?"* debtor, creditor, and sureties. And if the 
surety or person giving the guaranty is 
misled, to the knowledge of the person re- 
ceiving it, by a material misrepresentation 
or concealment of the terms of the contract, 
the smetyship or guaranty is inefifectual. 

Discharge of The surcty or person giving the guaranty 
is discharged, if the principal debtor is re- 
leased by the creditor, or if the debt or 
demand is by any means extinguished as 
between the principal parties. (2 Ste. Com. 
104; Add. Cont. 579, 581; Burge, 163.) 

Reimburse- The principal debtor is bound to reimburse 

•ure^, the surety for any payment which he is com- 
pelled to make as surety. (2 Ste. Com. 105.) 

LordTenter. No actiou cau be brought to charge any 

den*s Act, u 

tiiSIo'r'M- person, by reason of any representation or 
(Sroa v!c.1o, assurance as to the character, conduct, credit, 
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ability, trade, or dealing of any other per- Pabt III. 
son, that he may obtain credit, money, or Cap. Vli. 
goods, unless it be in writing signed by the 
party to be charged therewith. (Snu Merc. 
Law, 481.) 

Where there are mutual debts between the setoff, 
plaintiff and defendant, or, if either party be 
sued as executor or administrator, where there 
are mutual debts between the testator or in- 
testate and either party, one debt, if of definite 
amount, and in the same right, and recover- 
able by action by the party pleading it, may 
be set off against the other. (Add. jDont. 
988-94 ; Selw. N. P. 166-9 ; Eosc. Evid. 
475, 477-8.) 
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CHAPTER VIII. 

SHIPOWNEBS AND CHABTEBEBS.* 

Pabt III. With the exception of certain small coasting 

Cap. VIII. vessels, ships must be registered in order to 

BettUtration ^^^® ^^® privileges of British ships, i.e. the 

right to assume the national flag and 

character, and the right to the protection 

that it aflfords. (Sm. Merc. Law, 1 82-3, 1 89 ; 

3 Ste. Com. 249.) 

Shares in a The property of every British vessel is to 

?"guSlJJd t>e considered as divided into sixty-four 

shareholders. i ^ i :i i 

equal parts or shares ; and no person can be 
registered as owner in respect of a fractional 
part of a share or any proportion not being 
a sixty-fourth part. 

Not more than thirty-two individuals are 
entitled to register at the same time as legal 
owners in severalty of distinct shares of a 
ship. But any number of persons, not ex- 
ceeding five, may register as joint owners of 
the ship or any share in her ; and these joint 
owners, whether entitled by purchase or 
transmission, are to be considered as con- 
stituting one person in reckoning the number 

* The statute -whicli consoKdated the Acts relating to 
Merchant Shipping, is the 17 & 18 Vic c 104. This vns 
amendedby the stat 18 & 19 Vic c 91, and 26 & 26 Vic c. 63. 
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of persons entitled to be registered, and they Past III. 
cannot dispose in severalty of their respective qj^^ Vlil. 
proportions of their joint property. 

Still, these rules do not aflfect the equitable 
or beneficial title of persons represented by 
or claiming through any registered owner; 
but no notice of a trust can be entered on 
the register. (Sm. Merc. Law, 191-2; 3 
Ste. Com. 260 ; Mau. & PoL 7, 8, 32.) 

A registered ship or shares therein can Mode of 
only be transferred by bill of sale, in a pre- 
scribed form, under seal, executed in the 
presence of and attested by at least one 
witness, and registered. The name of the 
transferee, as owner, must be registered, and 
the date and hour of the entry must be 
indorsed on the bill of sale. (Sm. Merc. Law, 
193-6; Mau. & Pol. 20-2.) 

The registrar may grant to the owners of certificate of 
a ship a certificate of sale, authorising per- 
sons specified in it to dispose of it by sale 
out of the United Kingdom. (Sm. Merc. 
Law, 194 ; Mau. & PoL 26.) 

A mortgage or transfer of a mortgage of a Mortgages. 
British ship or any share in her must be in 
a specified form, under seal, and attested, and 
registered; and the date and hour of its 
entry must be indorsed upon it. 

K 2 
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Pabt ni. In case more than one mortgage of the 
Cap. VUL sai^e ship or share is registered, the mort- 

gagees, notwithstanding any notice, have 

priority according to the date of registration. 
Every registered mortgagee may dispose of 
the ship or share mortgaged ; but no subse- 
quent mortgagee may do this, except under 
the order of some competent Court, without 
the concurrence of every prior registered 
mortgagee. (Sm. Merc. Law, 195; Mau. 
& PoL 33-5.) 
Certificate of A Certificate of mortga£:e may be giunted 

mortgage. °^=> "^ ° 

by the registrar to the owners of a ship, 
allowing a mortgage out of the country where 
the ship is registered. And the mortgage, 
when made, is to be indorsed, by a registrar 
or British consular oflBcer, on the certificate 
of mortgage. (Sm. Merc Law, 196; Mau. 
& PoL 36.) 
Transmis. The transmission of a mortgage, by death, 
g«ge. bankruptcy, marriage, &c., must be registered. 

(Sm. Merc. Law, 196 ; Mau. & Pol. 35.) 
Discharge of Whcu a mortgage is discharged, satisfac- 
tion is to be entered on the registry. (Sm. 
Merc. Law, 196; Mau. & Pol. 37.) 
Charter A chartcr-party is a contract by which aii 

^"''' entire ship or principal part thereof is let 
to a merchant, for the conveyance of goods 
therein by the shipowner, in considera- 
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tion of the payment of a sum of money. Pabt III. 
It is often, but not necessarily, a deed, cap. Vlll. 
and is executed by the owner of the ship 
or the master, or some other agent of the 
owner. (Sm. Merc. Law, 299, 300; 2 Ste. 
Com. 137-8 ; Mau. & PoL 204.) 

The sum paid for the hire of the ship is Meaning of 

^ / ^ freight. 

calculated at so much per ton or per month, 
and is called the freight ; but that tei*m is 
also used to denote the cargo. (2 Ste. Com. 
137; Maclachlan, 381.) 
The merchant who ships the goods is called shipper. 

charterer, 

the shipper, charterer, or freighter, and the J^*if ^'®'» 



ship is said to be freighted by him. The 
owner usually signifies the shipowner, not the 
owner of the goods. (See Sm. Merc. Law, 
326-7 ; 2 Ste. Com. 137.) 

The merchant usually covenants to load Demurrage^ 
and unload within a specified number of 
days, which are called lay or running days, 
or to pay a daily sum for any longer time 
during which he may detain the ship. This 
sum, as well as the delay itself, is called 
demurrage; and it is payable even if the 
delay in loading or unloading was unavoid* 
able, owing to the state of the weather or 
some other cause over which the freighter had 
no control. (Sm. Merc. Law, 301 ; Mau. 
& PoL 264-5.) 
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Part III. A contract for conveyance in a general 
Cap. VIIL ship is a contract by which the master or 

conT^e o^^er of a ship engages with separate 
in^a geoefai jj^qj,q}^qj^^^ qj. ^|Jj qj^q merchant who sub- 
lets her to sub-freighters, to convey their 
goods to the place of her destination. In 
this case, she is called a general ship ; and 
no charter is usually executed, but only a bill 
Bill of lad- of lading, which is a dociunent that specifies 
the ship and the goods shipped, and expresses 
that they shall be delivered at a certain place, 
in good order, on payment of a certain freight, 
with primage and average. (See Sm. Merc. 
Law, 305, 307; 2 Ste. Com. 137; Mau. 
& Pol. 224-5.) 

The usual course is for the master to give 
a receipt to the shipper on delivery of the 
goods on board, and afterwards to sign and 
deliver a bill of lading to the holder of the 
receipt, which is then returned to the master. 
And the merchant sends a copy or two copies 
of the bill of lading to the consignee, and 
retains one for his own use. But as between 
the shipper and the shipowner, it is not 
conclusive. (Sm. Merc. Law, 306, 315 ; Mau. 
&Pol. 90.) 

The bill of lading is usually made out 
for delivery to a particular person or his 
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assifims : but sometimes it is made out for Part III. 

. Tit. II. 

delivery * to order or assigns.' cap. Vill. 

Prima facie, especially when the consignor 
is a^ unpaid vendor, the latter form indicates 
that he intends to reserve to himself the 
ownership of the goods, and the right of 
passing it by indorsing the bill of lading. 
(Sm. Merc. Law, 307-8.) 

A bill of lading is a negotiable instru- 
ment ; so that, by an indorsement of it by the 
shipper or consignee, either to a particular 
person or in blank, accompanied by a de- 
livery of it to the intended transferee, the 
property in the goods may be transferred. 
(Mau. & Pol. 226, 274.) Indeed, though 
the consignee named in the bill of lading 
becomes insolvent without having paid for the 
goods, yet, if he assigns them for valuable 
consideration, and the assignee has no notice 
of the insolvency of the consignee, the owner- 
ship of the goods passes to the assignee. And 
the shipper retains this power of transferring 
the property in the goods by an assignment 
of the bill of lading, so long as they are in 
the hands of any agent of his. And the 
indorsement is not irrevocable as soon as 
made ; for he may change his purpose before 
the delivery of the goods or of the bill of 
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Pabt in. lading to the person who is named in it. 
Cap. VnL (Sm. Mere. Law, 309-10; Mau. & PoL 262, 

274.) 

bl^^ The master may sell the ship, or a part or 
Mp. * * even the whole of the cargo, for the benefit of 
the owners, in casesof urgent necessity. (Mau. 
& PoL 695-6 ; Tudor Ca. on M. L. 66-8.) 

Where it is necessary to raise money for 
repairs, the master should endeavour to raise 
it on the credit of the owner ; but if he can- 
not, he may hypothecate the ship or the 
freight ; or, in case he cannot raise the money 
in any other way, he may sell the ship or 
a part or the whole of the cargo. If he 
hypothecates the cargo, the shipowner must 
indemnify the merchant. If he sells it, the 
merchant, on the ship's safe arrival at the 
place of destination, may elect to receive what 
the goods would have fetched if brought 
thither, or to take the sum realised by them. 
(Sm.Merc.Law,314,421; Mau. &Pol.395-7.) 
Retponsibi- A shipowucr is not liable for any loss or 
owner. damage, happening without his actual fault 
or privity, of any goods, by reason of fire, or 
of any gold, silver, diamonds, watches, or pre- 
cious stones, by reason of any robbery or 
embezzlement, unless the owner or shipper 
has inserted in the bill of lading, or declared 
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in writing to the master or shipowner, the Fast m. 

Tit II 

oature and value of sucli articles. (Sm. Merc. q^. Vlil. 



Law, 319-20 ; Mau. & Pol. 48.) 

Nor are shipowners answerable in damages, 
in respect of loss of life or personal injury, 
either alone or together with loss or damage 
to ships, boats, goods, merchandise, or other 
things, to an aggregate amount exceeding 
fifteen pounds for each ton of their ship's 
tonnage ; nor in respect of loss or damage to 
ships, goods, merchandise, or other things, 
whether there be in addition loss of life or 
personal injury or not, to an aggregate amount 
exceeding eight pounds for each ton of the 
ship's tonnage, where such loss or damage 
arises without their actual fault or privity. 
(25 & 26 Vic. c. 63, s. 64.) 

A merchant who has taken a ship to charges pay. 

able by mer- 

freight or the consignee must pay theJ^JJ^^J^^ 
charges due on his commodities. These 
are usually primage, average, demurrage, 
and freight. Primage is a small payment 
to the master for his trouble. Average 
denotes several petty charges, such as towage, 
beaconage, &c. Demurrage and freight have 
been already spoken of. (Sm. Merc. Law, 
320-3 ; Mau. & Pol. 28 ; see supra, 197.) 

Salvage is a compensation to be made by sauage. 

K 3 
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■ 

Pabt III. the shipowner or merchant for some special 

Tit II. 

Cap VUL assistance by which the ship or its lading has 



been saved from some impending peril, or 
recovered after actual loss. (8m. Merc. Law, 
334 ; Man. & PoL 420.) 
General General average is a contribution which 

average. o 

the law requires to be made by the several 
persons interested in a ship, freight, and 
cargo, to indemnify a person suffering a 
damage, loss, or expense, which was volun- 
tarUy and necessarily incurred for the pur- 
pose of, and conduced to, the saving the 
ship and cargo or a part of the property ; as 
where goods are thrown overboard or masts 
are cut away in order to lighten a ship. 
(See Sm. Merc. Law, 331-2; Sm. Manual, 
313 ; 2 Ste. Com. 132 ; Man. & Pol. 278-85.) 
The practice is, to ascertain the proportion 
that the value of the property sacrificed bears 
to the entire value of the ship, cargo, and 
freight, and to make the property of each 
owner (including the property sacrificed) 
contribute to the common loss in that pro- 
portiou. The adjustment of the average is 
usually made by brokers, and the amount is 
paid by the insurers of the different parties 
chargeable. (2 Ste. Com. 133 ; Sm. Merc. 
Law, 332 ; Mau. & Pol. 286.) 
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Bottomry (so called, because it is in the na^ Pabt III 
tore of a mortgage of the bottom or keel of Cap. vili. 
a ship, a part for the whole)i8 an agreement ^,— 
entered into by the owner of a ship or his dentu*^" 
agent, whereby, in consideration of a loan 
for the use of the ship, the borrower under- 
takes to repay the loan, with interest, in the 
event of the ship terminating her voyage 
safely, and binds or hypothecates the ship, 
freight, or cargo, or all of them, for the per- 
formance of his contract. This agreement 
ife usually in the form of a bond, called a bot- 
tomry bond, but sometimes in the shape of 
a deed poll, and is then called a bottomry 
bill. If the ship returns, the same, as 
well as the owner personally, becomes an- 
swerable for the money lent ; but if the ship 
is lost, the lender loses his money. (Sm. 
Merc. Law, 419; 2 Ste. Com. 91; Mau. 
& Pol. 385.) 

Where the loan was not on the vessel, but 
on the cargo, it used to be called respondentia, 
because, in that case, only the borrower per- 
sonally is bound to answer the contract. 
Such a person is said to take up money at 
respondentia. (Sm. Merc Law, 419 ; 2 Ste. 
ConL 91 ; Mau. & Pol. 385.) 

But the term respondentia is now seldom 



I 
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Pabt III. used ; the term bottomry being employed, 

Trr. II. 

Cap. Vin. even where the cargo alone is the security. 
The terms bottomry and respondentia are 
also applied to contracts for the repayment 
of money borrowed on the mere hazard of 
the voyage. (2 Ste. Com. 91 ; Mau. & Pol. 
385 ; Maclachlan, 46.) 

Interest The lender's principal being at hazard 

during the voyage, he was entitled to stipu- 
late for any amount of interest whatever, even 
when the usury laws were in force. (Sm. 
Merc. Law, 420 ; Mau. & PoL 392.) 

Effect of hy. Although abottomry bondpurportstoassign 

pothecation. 

the ship, or freight, or goods, the eflfect of it is 
not to give the creditor a property in that 
which is so assigned, but to give him a claim 
upon it, enforceable by legal process. (Sm. 
Merc Law, 422 ; Mau. & PoL 392.) 
orderofpay. ^ securitics of tMs kind are given at 
loans. diflferent periods of the voyage, and the value 
of the property is insufficient to discharge 
them all, the last in point of date is entitled 
to priority of payment, if the master was un- 
able to obtain the necessary supplies on the 
personal credit of himself or his employers; 
because, without the last loan, the former 
lenders might have entirely lost their security. 
(Sm. Merc Law, 424; Abbott, 133.) 
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CHAPTER IX. 

INSUBEBS AND INSUBED. 

I. Insurance generally. 
Insubance is a contract by which a per- Past III. 

Tit II 

son, in consideration of a gross sum or of cap! IX. 
a periodical payment, undertakes to pay ai>efl1iutonof 
larger sum on the happening of a particular *°*"'°"'- 
event. 

The consideration is termed the premium Explanation 

* of the terms 

or premiums ; the party entering into the *° ""*• 
undertaking, the assurer or insurer ; the party 
for whose benefit it is entered into, the 
assured or insured; the happening of the 
event, the risk ; and the instrument contain- 
ing the contract, the policy. The interest 
which it is necessary for a person to have 
before he can effect an available insurance 
on his own account and for his own benefit, 
is called an insurable interest ; and the 
interest of the assured is said to be covered 
by the policy, when the amount payable 
under the policy would fuUy compensate 
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Part III. him for any loss his interest may sustain. 
Cap.' IX. (See Sm. Merc Law, 339 ; 2 Ste. Com. 125 ; 

Bunyon, 1, 6, 9 ; Amould, 2, 3.) 
Fr«ud.ini8- The law requires the strictest good faith 

representa- t m i 

tion, or con- ou the part 01 every one who effects an 
insurance of any kind ; so that the contract 
will be void if the insurer has been guilty of 
fraud, or misrepresentation of any material 
circumstance, or concealment of any material 
fact which lies within his private knowledge, 
though no loss may have arisen therefrom. 
(Sm. Merc Law, 396, 399, 412.) 

Return of Where a policy is void ab initio, but the 

premium. 

insured has not been guilty of fraud or breach 
of the law, the premium must be returned. 
(2 Ste. Com. 156 ; Sm. Merc Law, 403.) 
Ordinary The most Ordinary species of insurance 

•peclesofin- . . . 

Burance. are, life insurance, fire msurance, and marine 
or maritime insurance. 

II. Life Insurance. 
Life insur- Life iusurauco is a contract by which the 

ance defined. 

insurer, in consideration of a gross sum or 
an annual payment, agrees to pay the person 
for whose benefit the insurance is effected, or 
his executors, administrators, or assigns, a 
certain sum of money or annuity on the 
death of the person whose life is insured, 
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whenever it happens, if the insurance is for Pabt III. 

Tit. II. 

the whole life, or in the event of the death cap. IX. 



happening within a certain period, if the 
insurance is only for that period. (Sm. 
Merc Law, 406 ; Bunyon, 1, 5.) 

A person may effect an insurance upon on what 
his own life, or on the life of another in fnfuranc" 
which he (the person insuring) has a pecu- TilcJd. 
niary interest; but no insurance may be 
effected on a life in which the person 
for whose benefit or on whose account such 
insurance is made has no pecuniary interest, 
or by way of gaming or wagering ; and such 
person's name must be inserted in the policy ; 
and no greater sum may be received from 
the insurer than the value of the interest of 
the insured in such life. (Sm. Merc. 
Law, 406-7 ; 2 Ste. Com. 134-5 ; Bunyon, 
14, 19-21.) 

A wife has an insurable interest in the 
life of her husband ; but a husband, parent^ 
or child has not such an interest in the life. 
of his wife, child, or parent, unless he has an 
interest in property dependent on the life of 
his wife, child, or parent. (Bunyon, 14-6.) 

A trustee may insure in respect of his 
trust, and for the benefit of his trust estate. 
And a creditor may insure the life of his 
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Pabt in. debtor. (Sm. Merc. Law, 407-8 ; BunyoB, 

Trr. II. , _ _^ - 
Cap. IX. 19,20.) 

Declaration. ^^ ^^ usual for the person whose life i^ 
insured to subscribe a declaration concerning 
his age, health, and other circumstances^ 
which is generally, either expressly or by 
reference, embodied in the policy, and the 
correctness of which is a condition precedent 
to the responsibility of the insurers. (Sm. 
Merc. Law, 409 ; Bunyon, 31.) 

Proriio. A proviso is ordinarily inserted, declaring 

the policy to be void in case the insured 
should die upon the seas, except in certain 
cases, or should go beyond Europe without 
leave, or (where a man insures his own life) 
should commit suicide or be executed for any 
crime, or if the age of the insured exceeds 
years, or if he has disease tending to 
shorten life, or if the declaration contains 
any imtrue account. But this is generally 
expressed to be subject to the exception, that 
the policy shall remain in force so far as it 
regards any bona fide interest acquired in 
it by a third person. (Sm. Merc. Law, 409, 
411 ; Bunyon, 67-8, 78.) 

Default in ^^ c^sc of nou-paymeut of the premium iqi 

iireinium.° the Stipulated manner, the policy will be 
void, and will not be revived by a subsequent 
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riBceipt of the premium, though the company Past IIL 
may not have been at all damnified. Nor Cap.IX. 
will it be an available excuse that the assured 
received no notice reminding him of the day 
for paying the premium ; for such a renewal 
notice, as it is termed, though customary, is 
not required by law. 

By the conditions, a certain number of D«y»of 

grace. 

days after the day named for payment, called 
days of grace, are frequently allowed for the 
payment ; but these cannot be depended 
upon, if the life should drop after that day 
and before payment. (Sm. Merc. Law, 411 ; 
Bunyon, 65-6.) 

in. Fwe Insurance. 
An insurance against fire is one by which Fire insur. 

, ance defined. 

the insurer, in consideration of a payment in 
gross or at stated intervals, agrees to indem- 
nify the insured for a certain time against 
damage to his property by fire. 

The insured must have a pecuniary interest interest, 
in the property; and he can only recover to 
the extent of that interest. And the assur- 
ance is not assignable without the insurer's 
consent. (Sm. Merc Law, 414 ; 2 Ste. Com. 
133-4.) 

Bisks are usually divided into three : 1st, Ruks,. 
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Past III. common insurance; 2nd, hazardous; 3rd. 

Trr. II. . 

Cap. IX. doubly hazardous. But there are also ex- 
■"" traordinary risks, which are the subject of 
special agreement. (Sm. Merc. Law, 415.) 
Negligence. A loss by mere negligence, without fraud, 
is covered by the policy. (Sm. Merc. Law, 
417.) 
Power of Ob- To dotcr pcrsous from setting: their own 
moneytobe premiscs ou fire in order to obtain the sum 
repairs! " for which they are insured, the insurance 
office may, at the request of any person in- 
terested in a building within the bills of 
mortality burnt down or damaged, or upon 
any suspicion of fraud, cause the insurance 
money to be expended in repairs, unless the 
party insured, within sixty days after adjust- 
ment of the claim, gives security that the 
money shall be expended, or the money at 
that time is disposed of, to the satisfaction of 
all parties. (Sm. Merc. Law, 417-8.) 
Recovery of If a persou has, under an • insurance, re- 

compensa- * 

w?SnJd™e?. ceived a full compensation for his loss by 
fn)nfa*n Id- firc, and has afterwards recovered compensa- 
tion in an action for damages against the 
person who caused the mischief, he is bound 
to hand over the damages to the insurer, who 
in such case is the party really damnified. 
(Add. Torts, 265.) 



surer. 
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IV. Marine InauraTice. 

Marine insurance is a contract by which one P^t III. 
party, for a stipulated sum, agrees to indem- Cap. IX. 
nify another against loss of a ship, or goods. Marine in- 
or the freight, or the profits expected from the fined.*^ 
cargo, or of all or any of them, during a cer- 
tain voyage or a certain period. 

Such insurances are usually undertaken by under- 
writers. 

several persons, who are called underwriters, 
from their subscribing the policy, and each 
engaging thereby, on his own separate ac- 
count, to indemnify to the extent of a certain 
sum set opposite their names, as subscribed 
or underwritten at the foot of the policy. 
(Amould,2; 2 Ste. Com. 127; Sm. Merc. 
Law, 340.) 

Almost all policies are eflfected by insu- Brokers. 
ranee brokers, or, as they are frequently 
called, policy brokers, who act as middlemen 
between the merchants and shipowners and 
the private underwriters or public insurance 
companies. (Amould, 117.) 

According to the ordinary course, the Premium. 
assured does not pay the premium to the 
broker, and the broker does not pay it to the 
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Pabt EEL underwriter, in the first instance. But, as 

Tit II. 

Cap! IX. between the assured and the underwriter, the 
premiums are considered as paid at once. The 
underwriter, however, looks to the broker, 
and he looks to the insiu*ed for actual pay-* 
ment of the premium, on the settlement of 
accounts between them respectively. (Sm. 
Merc. Law, 342 ; Amould, 118, 121.) 
Open or A policy is either open or valued. An open 

policy. policy is one in which the value of the subject 
insured is not specified in the policy, but is 
left to be estimated in case of loss. A valued 
policy is one in which the value of the sub- 
ject insured is settled by agreement, and 
specified in the policy. (Sm. Merc. Law, 
347 ; Amould, 14.) 
Wager A wagor policy is one which shows, on the 

policy. ox 

face of it, that the contract is not a real in- 
surance, but a wager ; that it is, in fact, a 
pretended insurance, founded on an ideal 
risk. (Amould, 13.) 
Interest of No insurauce may be made on an Englisii 

ihe intured. g% t 11 

ship (except one fitted out solely to cruise 
against the Queen's enemies) or on any goods 
on board an English ship, 'interest or no 
interest,' i.e. without the necessity of tlie 
insurer having an interest therein, or with- 
out the benefit of salvage to the insurer. 
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(Sm. Merc. Law, 342-3 ; 2 Ste. Com. 135 ; Pabt m. 
Arnould, 330-7.) cZlEi 

In order to have an insurable interest, it 
is sufficient to have a right of such a nature 
that the insurer may be benefited by the pre- 
servation of the thing insured, and prejudiced 
by its destruction. (Arnould, 281.) 

If the insured fraudulently overvalues his orerraiaing 

an interest. 

interest, he cannot recover, even for the value 
proved to be on board. (Sm. Merc. Law, 
348 ; Arnould, 362.) 

An imderwriter may not secure himself by Reaisurance. 
effecting a reassurance, that is, an insurance 
on that which he has insured, except in case 
of the bankruptcy or death of the insurer ; 
in which case a reassurance is allowed, 
if in the policy it purports to be such, and 
does not exceed the sum before insured. (Sm. 
Merc. Law, 345 ; 2 Ste. Com. 128; Arnould, 
339-42.) 

A person who is insured by one set of im- Double in- 
detwriters may effect another insurance on 
the same subject with another set of under- 
^frriters, even though he may have been fully 
insured by the first set ; but he cannot re- 
cover more than the amount of his loss ; and, 
if he obtains the full amount of his loss on 
eitiiier policy, the underwriters upon that 



surance. 
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Part III. policy are entitled to a contribution from the 

Tit II 

Cap. IX. underwriters upon the other. (2 Ste, Com. 

128 ; Arnould, 345-6.) 

Form of The form of the policy in use was intro- 

policy. 

duced into England by the Lombards^ and is 
very inaccurate and ungrammatical in its 
language. It is usually printed with blanks^ 
for the insertion of necessary particulars^ as 
the intention of the parties happens to re- 
quire. (Sm. Merc. Law, 346; Arnould, 16.) 

In order to render intelligible the remarks 
which follow, it will be convenient to subjoin 
the common printed form of a Private Un- 
derwriter's (Lloyd's) Policy on Ship and 
0-oods : — 

' In the name of God. Amen. 

^ A. B., as well in his own name as for and 
in the name and names of all and every other 
person or persons to whom the same doth, 
may, or shall appertain, in part or in all, 
doth make assurance, and cause himself, and 
them, and every of them, to be insured, lost 

or not lost, at and from to any , 

upon any kind of goods or merchandises^ 
and also upon the body, tackle, apparel, 
ordnance, munition, artillery, boat, and other 
furniture of and in the good ship or vessd. 
called the , whereof is master under 
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God, for the present voyage, E. T., or who- Paet III. 
soever else shall go for master in the same capI IX. 
ship, or by whatsoever other name or names 
the same ship, or the master thereof, is or 
shall be named or called; beginning the 
adventure upon the said goods and mer- 
chandises from the loading thereof aboard the 

said ship, upon the said ship, &c. 

and so shall continue and endure during her 
abode there, upon the said ship, &c., and 
further until the said ship, with all her ord- 
nance, tackle, apparel, &c., and goods and 
merchandises whatsoever, shall be arrived at 

upon the said ship, &c., until she hath 

moored at anchor twenty-four hours in good 
safety, and upon the goods and merchandises 
until the same be there discharged and safely 
landed. And it shall be lawful for the said 
ship, &c., in this voyage, to proceed, sail to, 
and touch and stay at any ports or places 
whatsoever, without prejudice to this insur- 
ance. The said ship and goods and mer- 
chandises, &c., for so much as concerns the 
assureds by agreement between the assureds 
and assurers in this policy, are and shall be 

valued at . Touching the adventures 

and perils which we, the assurers, are con- 
tented to bear, and do take upon us in this 
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PabtIII. voyage, they are of the seas, men-of-war. 
Cap! IX. fire^ enemies, pirates, rovers, thieves, jettisons^ 
letters of mart and counter-mart, sorprisaJs, 
takings at sea, arrests, restraints and detain- 
ments of all kings, princes, and people, of 
what nation, condition, or quality soever, 
barratry of the masters and mariners, and of 
all other perils, losses, and misfortunes that 
have or shall come to the hurt, detriment, or 
damage of the said goods and merchandises 
or ship, &C., or any part thereof. And in 
case of any loss or misfortune, it shall be 
lawful to the assureds, their factors, servants, 
and assigns, to sue, labour, and travel for, in, 
and about the defence, safeguard, and re- 
covery of the said goods and merchandise^ 
or ship, &C., or any part thereof, witiiout 
prejudice to this insurance; to the charges 
whereof we, the assurers, will contribute each 
one according to the rate and quantity of 
his sum herein assured. And it is agreed 
by us, the insurers, that this writing or 
policy of assmrance shall be of as much force 
and eflfect as the surest writing or poliey 
of assurance heretofore made in Lombard 
Street, or in the Eoyal Exchange, or else^ 
where in London. And so we, the assurers, 
are contented, and do hereby promise and bind 
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ourselves, each one for his own part, our PabtIIT. 
heirs, executors, and goods, to the assureds, q^* jx, 
their executors, administrators, and assigns, ""^ 
for the true performance of the premises,, 
confessing ourselves paid the consideration 
due unto us for the assurance by the assured 
* y at and after the rate of . 

' In Witness whereof, we, the assurers, have 
subscribed our names and sums assured in 
LoTidoTU 

*N.B. — Com, fish, salt, fruit, flour, and The Memo- 
seed are warranted free from average, unless 
general, or the ship be stranded. Sugar, 
tobacco, hemp, flax, hides, and skins are 
warranted free of average under 51, per cent.. 
And all other goods, the ship an|l freight, are 
warranted free of average under 3Z. per cent.,. 
Hnless general, or the ship be stranded.' 
(fim. Merc. Law, 348; Arnould, 17.) 

A time policy is a policy by which a ship Time policy. 
ia insured for a certain period of time, instead 
of for a certain voyage. Such an insurance 
is effected in consequence of the ship being 
intended to be employed in adventures 
which, from their nature, it would be incon- 
venient or even impossible to designate by 
local terminL (Arnould, 462.) 
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PabtIII. The words *lost or not lost' render the 

Cap. IX. underwriter liable, although the ship be lo»b 

.. T — ^ at the time of insurance, unless the loss were 

ijOit or DOC 

'*^* known only to the insured* Sometimea, 

however, these words are restrained bjr 
warranting the, ship to be ^well' on a 
particular day. (Sm. Merc. Law, 357-8; 
Amould, 21.) 

Jettison. Jottisou is a throwing of goods overboard, 

for the purpose of saving the ship. (Sm, 
Merc. Law, 361 ; 2 Ste. Com. 129 ; Amould, 
904.) 

Detainmeot. The word * pcoplc ' signifies the governing 
power of a country. (Sm. Merc. Law, 361 ; 
Amould, 836.) 

Arrett. ArTost is a temp<»:ary detention, for a state 

purpose, of a i^ip and goods^ by the govern- 
ment of the country to which it belongs, or 
some other friendly power, not with the 
object of prize (for then it would be a cap- 
ture), but with a design to restore the ship 
and goods, or to pay for them. (Arnould, 836.) 
The most usual species of arrest or detain- 
ment is an embargo, which is a prohibition 
of state issued to prevent the departure of 
ships or goods in time of war, or to exclude 
them from a port. (Sm. Merc. Law, 361 ; 
Arnould, 837.) 
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Barratry is a wilfully wrongful act 6r PabtIIL 

neglect, on the part of the master or mariners oap. IX. 

of the ship, by which the owners of the ship ^J^^^ 

or general freighters are injured. (Snu 

Merc. Law, 362-3; 2 Ste. Com. 129; 

Amould, 844-5.) 

The word 'average,' employed in the Meaning of 

the Memo- 
Memorandum, means 'partial loss by sea >^^<^<^"'' 

damage,' and the expression, 'warranted free 
of average,' means 'so insured as to exclude 
all liabiUty for partial loss by sea damage.' 
And the meaning of the clause is, that on 
certain articles of a peculiarly perishable 
nature, first enumerated, the underwriter 
shall not be answerable for any padial loss 
whatever. 2ndly. That on certain other 
articles of a less perishable nature, but still 
very liable to be destroyed by sea damage, 
secondly enumerated, he shall only be 
answerable when the amount of damage 
exceeds 5 per cent, of their value. 3rdly. 
That on ship, freight, and all other goods, 
he shall only be liable when the amount of 
damage exceeds 3 per cent. 4thly. But 
that, in all the three cases alike, the under- 
writer will be liable for any amount of partial 
loss, however small, in case the ship be 
stranded ; and for every loss, however small, 

L 2 
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Pabt IIL of the nature of general average. (Amould, 

CapJ IX. 33-4 ; Sm. Merc. Law, 367-8.) 

scraodi^. ^^ ^^*^® ^^ stranding, the underwriter be- 
comes liable for every average or partial loss, 
even though the loss has been in reality not 
occasioned by the stranding. Stranding, 
within the sense of the Memorandum, occurs 
when a ship takes the ground, and remains 
either permanently or temporarily stationary, 
by reason of some extraordinary casualty. 
(Sm. Merc. Law, 368 ; Arnould, 878-81.) 

Warranty. A Warranty in a policy is a stipulation, on 
the literal truth or fulfilment of which the 
validity of the entire contract depends. 

Warranties are either express or implied. 
An express warranty is one that appears in 
the policy, or in some writing which is by 
reference incorporated with it. An implied 
warranty is one which is deemed to exist in 
every policy, unless expressly negatived. 

Express. The thiugs usually warranted are : 1. The 

time of sailing; 2. The safety of the ship 
at a certain time; 3. Departure with con^ 
voy, if in time of war ; 4. Neutrality of the 
property, if in time of war; 5. Freedom 
from seizure in port 

The literal truth or fulfilment is so indis- 
pensably necessary as a condition preceden 



Express or 
implied. 
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to the right of the assured to recover on the Pabt III. 
policy, that all questions as to the materiality ca^ IX. 
or immateriality of the thing warranted to 
the risk, or of the substantial truth or fulfil- 
jnent, and all excuses for want of truth 
or compliance, are excluded. (Sm, Merc. Law, 
372 ; Amould, 626, 629-34, 637, 652, 889.) 

The implied warranties are : 1. Not to implied. 
deviate from the proper course of the voy- 
age ; 2. Seaworthiness ; 3. Seasonable care 
to guard against the risks. 

A deviation from the proper course, unless PeTiation. 
juystified by necessity, discharges the under- 
writer, not from the commencement, but 
from the time of deviation ; so that it does 
not exempt him from loss incurred before 
the deviation, but he is free from responsi- 
bility subsequent to the deviation, though 
the loss be not occasioned by the deviation, 
and though the ship resumed her proper 
course before it happened. (Sm. Merc. Law, 
377-80 ; 2 Ste. Com. 130 ; Amould, 393-6, 
452.) 

The ship must be seaworthy, that is, fit seaworthi- 
for sea, as regards repairs, equipments, crew, 
and other matters, at the commencement of 
the risk, i. e. at the port, where the insurance 
19 ^ at and from ' a port ; at the beginning of 
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PABTin. tlie voyage, where the insurance is 'from* a 
Trr. II. ^ o ? 

Cap! IX. port. The import of the term seaworthiness 

depends on the situation of the ship, and the 

service in which she is engaged. Thus, if 

she was in port, it merely denotes that she 

was reasonably safe when in such a port; and 

therefore, if she is insured ' at and from ' it, 

the insurance may be good while she is in 

the port, although in want of repairs. (Sm. 

Merc Law, 381-2 ; Amould, 689.) 

There is no implied warranty that the 

ship shall continue seaworthy in the course 

of the voyage. (Sm. Merc. Law, 382 ; 

Arnould, 693.) 

Docaments. The iusurod must take care that the ship 
be documented according to her national 
character; that is, that she be provided with 
such documeutary proofs of her national 
character aa are required by the law for her 
protection. (Sm. Merc. Lav, 384 ; Amoold, 
727.) 

omeni ..d The term average is used indiscriminateW 

particular 

average. to deuotc a loss and a payment in respect 
of such loss. And there are two kinds of 
average — general average and particular 
average. General average loss is a lose 
arising out of extraordinary sacrifices or ex- 
traordinary expenses, incurred for the joiiA 
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1>enefit of ship and cargo ; and a general Pabt IIL 
average contribution is a contribution that cap.' IX. 
J5 to be made by all parties in interest """ 
towards that loss. A particular average loss 
is a loss arising from damage, accidentally 
and proximately caused by the perils insured 
against, or from extraordinary expenditure 
necessarily incurred for the sole benefit of 
some particular interest, as of the ship alone 
or the cargo alone. 

The damage or expense in the case of 
particular average, instead of being met by 
the general body of those who are interested 
in the adventure, as in the case of general 
average, falls entirely upon the particular 
owner of the property constituting the sub* 
jeet of the damage or expenditure. (Arnould, 
695, 970-1.) 

Loss is either total or partial, called also Loiset. 
average loss. A total loss is one on account Total, 
of which the insured is entitled to recover 
the whole amount insured. Total losses are 
either absolute or constructive. An absolute Absolute 

total loM. 

total loss is one which takes place when the 
subject insured is wholly destroyed, or cannot 
be recovered, at least without such an ex- 
pense as to render the attempt to recover it 
worthless. A constructive total loss is one £ua iS?*^* 
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Pabt in. which takes place when the subject inenired 

.Cap. IX. is not wholly destroyed, but its destruction 

""~ is imminent, or its recovery exceedingly 

doubtful. 

Liability of In the case of an absolute total loss, the 

underwriter. 

underwriter is liable for the whole amount of 
his subscription absolutely. But in the case 
of a constructive total loss, the underwriter 
is only liable for the whole amount of his 
subscription in case the insured, within a 
reasonable time, gives notice of abandonment. 
Atandon. Abandonment is a relinquishment, to the 
insurer by the insured, of the subject of 
insurance, or whatever part thereof may be 
saved, where the insured calls upon the insurer 
to settle with him for a total loss, in conse^ 
quence of the greatness of the damage, th6 
imminent danger of destruction, or the improi* 
bability of recovery. (See Amould, 1 007-9 \ 
Sm. Merc. Law, 386-7; 2 Ste. Com. 131.) 

The insured is never obliged to abandon, 
unless he claims for a total loss, in cases 
where there is neither, on the. one hand, an 
absolute total loss, nor, on the other, only 4 
partial loss. An abandonment is onlyneces* 
sary to make a constructive total loss. The 
insured may, if he chooses, abstain from 
giving notice of abandonment, and take the 
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{chance of recovering, and, if he recovers PabtIII. 

. Tit II 

part, claim for a partial loss, or, if he recovers cap. IX, 
.^othing, claim for an absolute total loss. """^ 
(See Amould, 1008, 1015 ; Sm. Merc. Law, 
3W); 2 Ste. Com, 131.) 

If the owner has been obliged to make Modeofcai- 

" culating sum 

.repairs, in consequence of damage to the [gellifdS-**^ 
ship, he is not allowed the full cost ofdamage?o 
repairs, unless the ship was new ; but one- 
third is deducted, in consideration of the 
benefit which he derives from new materials 
in lieu of old. This is termed deducting 
one-third new for old. (Sm. Merc. Law, 
393 ; Arnould, 996.) 

Li the case of damage to goods, the mode or for damage 

^ to goods, 

of calculation is this : to ascertain the 
difference in proportion between the gross 
proceeds of the goods on their arrival at 
their destined port, and what would have 
been their gross proceeds had they not 
been injured ; and the underwriter pays an 
^quot part of the original value corre- 
£[ponding with that difference. Hence, if that 
difference is a quarter, the underwriter pays 
^ quarter of the original value. For the 
original value is the sum which the under- 
writer agreed to insure; and he does not 
engage to put the merchant in. the same 

L 3 
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Pabt in. position he would have been in had all his 
Tit n. 
Cap! IX. goods arrived in sound condition at the port 

"■"" of destination, and realised the profit which 

would have accrued had they been all sound, 

but only to put him, in regard to the damaged 

portion of such goods, in the situation in 

which he was at the beginning of the risk. 

(Sm. Merc. Law, 393-4 ; Amould, 980-5.) 

In an open policy, the original value is 

ascertained by taking the invoice price at the 

port of lading, together with all expenses 

till put on board, including premium and 

costs of insurance. In a valued policy, it is 

the value expressed in the policy. (Amould, 

981 ; Sm. Merc. Law, 394.) 

A4i«itment When a loss has taken place, the broker 
usually proceeds to adjustment, that is, 
the settling the amount receivable by the 
assured, after deductions, and the fixing the 
proportion payable by each underwriter. 
(Sm. Merc. Law, 395 ; Mau. & PoL 370, 
373; Arnould, 1199.) 

•Return of Whcu part ouly of the sfoods comprised 

premium for jt ./ o x 

•hort inter, j^ ^ho policy are put on board, there is a 
* return of premium for short interest ; ' that 
is, a portion of the premium corresponding 
to the deficiency must be returned. (Sm. 
Merc. Law, 403; Amould, 1224.) 
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CHAPTEE X. 

BAILORS AND BAILEES GENEIIALLT. 

Bailment is a delivery of goods in trust, Pabt III. 
upon a contract expressed or implied. Cap. X. 

There are six sorts of bailments: 1. A Definitioii of 
bailment of goods to keep gratuitously for DUferent 
the use of the bailor ; and this is called a menu. 
depositum. 2. A loan of chattels gratis, to 
be used by the bailee ; which is called com- 
modatum. 3. A delivery of chattels, to be 
used by the bailee for hire ; which is 
called locatio et conductio. 4. A delivery 
of chattels as a pawn or pledge, to be a 
security to the bailee for money borrowed 
from him by the bailor; which is called 
vadium. 5. A delivery of chattels in order 
that they may be kept or carried, or that 
something may be done about them, for a 
reward, to be paid by the bailor to the bailee ; 
which is called locatio operis faciendL 6. A 
delivery of chattels to somebody who is to 
carry them, or do something about them. 
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PabtIII. gratis; which is called mandatum. (Add, 
C^.X, Torts, 267-8; 1 Sm. L. C. 190-215.) 

RetpoDsfbi. -^ ^ ^^^ ^^^9 ^h^ bailee has no right to 
diie?ent^ usc the thing deposited, but he is only an- 

kinds o f 

*»*"•«»• swerable for .great neglect* (Add. TcartSj 
268 ; Broom Com. 780-1 ; Sm. L. G. 191-2.) 

As to the second, the bailee or borrower ia 
answerable for the least neglect, but not for 
reasonable wear and tear. And the lender 
is responsible for defects known to him and 
not to the borrower, which make the loan 
perilous. (Add. Torts, 268-9 ; Broom Com, 
783 ; Sm. L. C. 193.) 

As to the third, the bailee is bound to take 
all ordinary care. The owner must bear the 
risks to which the chattel is naturally liable» 
but not risks occasioned by want of ordinary 
care on the part of the hirer. (Add. Ccoil^ 
425-6 ; Sm. L. C. 193.) 

If the owner sends his own servant to 
drive a hired carriage, the hirer is exempt 
from all responsibility, unless he takes the 
management himself, or desires the driver to 
drive in a particular manner, which occasions 
the damage complained of. If a horse is 
taken ill on the road, the hirer will not be 
responsible, though the horse die, if he sent 
for a farrier ; but if he did not, he will be 
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HXLfiwerable. It is also the duty of the hirer Past IIL 
to supply the horse with suitable food. 'q^,x. 
(Add. Torts, 270; OUph. 202, 204, 206-7.) 

As to the fourth kind of bailment, the 
bailee is only required to use ordinary care 
for restoring the chattels, unless a tender of 
the money has been made. But if he retains 
them after such tender, he will be responsible 
for them at all events. (Add. Torts, 271 <; 
Sm. L. C. 194; Broom Com. 779, 785.) 

As to the fifth, if the bailee exercises 
a public employment for pay, as in the case 
of a common carrier, he will be answerable 
at all events ; subject to certain exceptions. 
(Add. Torts, 271 ; Broom Com. 784. See 
p. 255-8, infra.) 

But, in general, a private bailee to whom 
things are delivered, in order that they may 
be carried, or that something may be done 
about them, for a reward, is only obliged to 
uae ordinary care. If lost, however, the loss 
itself afifords the strongest presumption of 
negligence, and it is for the bailee to rebut 
Una presumption by evidence. (Add. Torts, 
27, 271, 276; Sm. L. C. 197 ; Broom Com. 
7B4.) 

Persons who are paid for taking care of, and 
not merely for finding a place of deposit for. 
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PabtIH living animals^ goods^or chattels intrusted 
Cap! X. to them for that purpose, such as warehouse- 
men and wharfingers, are bound to take the 
same care of them which the most careful of 
men take of their own property. And they are, 
prima facie, responsible for a theft committed 
by their own servants, and can only discharge 
themselves by showing that the greatest care 
on their part could not have prevented the 
theft. (Add. Torts, 273-5.) 

As to the sixth species of bailment, if a 
man acts by commission for another gratis, 
and behaves himself with great negligence, 
he is answerable. (Add. Torts, 271 ; Broom 
Com. 780-1, 790.) 
Special qua. A bailee has, togfether with the possession, 

lifted pro- ° r 7 

ESi£,°' * * special qualified property, enabling him tip 
maintain an action against such as injure or 

and Hen. take away the chattels. And he has also, 
in certain instances, that right of retaining 
possession which is called a lien. (2 Ste. 
Com, 80-1. See supra, p. 133.) 
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CHAPTEE .XI. 

EXECUTOBS AND ADMINISTBATOBS. 

An executor is the person to whom a testator Pabt III. 

Tit. II. 

commits the execution of his will. An ad- Cap. XL 
ministrator is the person to whom the Court whTiTan 
of Probate commits the management of the adminisb^a. 

® tor. 

affairs of an intestate. 

Even married women and infants may be who m^r be 

one. 

executors ; but no person who is sole executor 
can act until the age of twenty-one years. 
(2 Bl. Com. 503 ; 1 Wms. Ex. 201-2.) 

An executor may contract and do many Act* before 

•^ probate or 

acts before he proves the will ; but an ad- Jo™*"^''*" 
ministrator may do nothing till letters of 
administration are issued : for the former 
derives his power from the will, and not from 
the probate; while the latter derives his title 
entirely from his appointment as adminis- 
trator, though his title relates back to the 
intestate's decease. (Sm. Law of Prop. 951 ; 
Broom Com. 593 ; 2 Bl. Com. 507.) 

The whole personal property vests in the 
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Pabt m. executor ; so that the demands of creditors 

Trr H 

Cap! XI. *^d legatees are personal upon the executor ; 
perZiiStf ^'^^ though they exist in respect of the pro- 
ex^ton* perty, and are limited by the extent of it^ 

who thereby .,,.,. 

iuSe*to y^* ^^^y ^^ ^^ ^^ upon it, whether m his 
ui^t^s! "^ hands or in the hands of his assignees, unless 

they are affected with fraud. (1 Wms. Ex. 

676 ; Co. Litt. 290. b., n. 1, xiv. 1.) 
Rights of Executors and administrators represent the 

executors or 

tors to *^*' testator, and are entitled to all damages which 

wJiSSts, or accrued to the testator in his lifetime, and, 

in general, to the benefit of all covenants 

and duties belonging to the testator. (1 

Pres. Shep. T. 175.) 

Right of An executor or administrator has a right 

retainer. 

to retain out of legal assets the amount of a 
debt due to him, either beneficially or as 
trustee, as against creditors of equal degree. 
(2 Wms. Ex. 936-8.) 
Where exe- An exccutor or administrator will be per- 

cutor or Ad* 

niinistraior sonallv liable for money lent to or received 

is personallj *' *' 

liable. -^y^ qj. ^ork performed for, or goods sold and 

delivered to him. (Broom Com. 695.) 
distribution K an executor or administrator has, except 
e asi s. ^j^^^j, ^g direction of the Court of Chancery, 

or except in the case provided for by the stat. 
22 & 23 Vic. c. 35, s. 29, paid away the re- 
sidue in ignorance of the existence of any 
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debt, he is still liable. (2 Spence,921.) But an Part III. 

Trr. II. 

executor or administrator fairly stating the cap! xi. 
facts^ and paying over the assets under the 
direction of the Court of Chancery in an ad- 
ministration suit, is fully indemnified against 
all existing or contingent demands on the 
estate. {Waller v. Barretty 24: Beav. 413.) 
And by the stat. 22 & 23 Vic. c. 35, s. 29, 
where an executor or administrator has given 
such notices as would have been given by the 
Court of Chancery in an administration suit, 
for creditors and others to send in to the 
executor or administrator their claims against 
the estate of the testator or intestate, such 
executor or administrator will, at the expi- 
ration of the time named in the notices for 
sending in such claims, be at liberty to dis- 
tribute the assets among the parties entitled 
thereto, having regard to the claims of which 
such executor or administrator has then notice 
imd will not be liable for the assets so dis4- 
tributed to any person of whose claim such 
executor or administrator shall not have had 
notice at the time of distribution of such 
assets. 
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TITLE III. 

RELATIONS OF LIFE IN BESPECT OF 
EMPLOYMENT. 



CHAPTEE I. 

MASTERS^ SEBYANTS, WOBKMBN, AND 
APPRENTICES. 

Pabt IIL The term servant legally applies not only 
Cap. I. to menial servants, but to other persons em- 

LejrtaTport ployed for lure in a person's domestic esta- 

tervant. blishmeut, or in his business; such as tutors, 
governesses, and clerks. 

Duration or If uo time is limited for the duration of 
the service, either expressly or by implica- 
tion, the hiring is a general one, and is to be 
considered to be for a year certain ; and if 
the servant continues beyond the first or any 
subsequent year, a contract for a second or 
further year is implied. But, in the case of 
menial or domestic servants, the contract is 
dissoluble by a month's warning, or payment 
of a month's wages. And, in the absence of 
indications to the contrary, a general hiring 
at weekly wages is but a weekly hiring. 
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(Sm. Merc. Law, 425-6 ; Sm. Mast, and Pabt III. 

Trp TIT 

Serv. 46, 50, 52 ; 2 Ste. Com. 239-40.) (Si., l 

A person is answerable for the wrongful j^,— 
acts, or negligence, or unskilfulness of his muter for ^ 
domestic servants, and of those whom the law ^^^' 

' gence. 

denominates his servants (as being selected 
and appointed by him to do any work, al- 
though not in his immediate employ or 
under his superintendence), if such acts, 
negligence, or unskilfulness occurred in the 
course of their employment as servants to 
him. And the servant is also himself liable 
for any injury he may have caused a third 
person. But where the injury, whether it 
was done wilfully or otherwise, was not done 
by the servant in the course of his employ- 
ment, redress can only be had from him. 
(Broom Com. 669-70, 672, 676, 685; Sm. 
Mast, and Serv. 183, 188, 190, 193; 2 Ste. 
Com. 245-8.) 

Thus the master is responsible for injury 
caused by his servant in driving, unless the 
servant cannot be regarded as having caused 
the injury when acting under his master's 
orders, but in pursuing his own wrongful 
devices. The owner of a carriage let out to 
hire is responsible for his driver, unless the 
injury happens in consequence of the latter 
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PabtIIL being required by the hirer to do some 
Cap. L unusual or improper thing. (Add. Tort«, 

241-2; Sm. Mast, and Serv. 186, 191.) For 

a crime or wilful injury committed by the 
servant, he himself is alone liable, unless done 
by the master's command or encouragement. 
(2 Ste. Com. 248-9 ; Rose. Evid. 518; Selw. 
N.R1119.) 

A master is not responsible for an injury 
happening to one of his servants, in conse- 
quence of the negligence of another servant, 
provided the servants were engaged in one 
common employment, and provided the ser- 
vant was not exposed to unreasonable risks^ 
and the master endeavoured to select pro- 
per servants. This principle applies even 
to railway companies and their servants. 
(Add. Torts, 248 ; Broom Com. 685-6 ; Sm. 
Mast, and Serv. 134, 145.) 

ReftiMiofa A servant may decline to do that from 

serrant to 

«j^jj»™- which he has reason to apprehend bodily 

' injury. (Add. Torts, 247.) 
Responiu If a pcrsou who undertakes the perfor- 
winf^f STre °^*^c® ^^ work, fails to execute it with care, 
or riSl?*** diligence, and ability, he is responsible to his 

employer for damages. And this applies to 

solicitors and medical men, as well as other 

.j)ersons. (Add. Torts, 250-3.) 

A servant may be discharged for the fol- 
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lowing: causes: — 1. Wilful disobedience; 2. PabtIII. 

Tit. III. 

gross moral misconduct; 3. habitual negli- Cap. I. 
gence, or conduct calculated seriously to in- Dig^JII^e. 

• •■• i9i* A • j^ ^"^^ right to 

jure ms master s business ; 4. mcompetence, wages on 

dismissal or 

or permanent disability from illness. And Jj^f°* **'"" 
on these grounds the master may discharge 
him without warning, and need only pay the 
wages due before the dismissal. (Sm. Mast, 
and Serv. 77, 85 ; 2 Ste. Com. 243.) But if a 
domestic servant is temporarily disabled by 
sickness or other accident, this does not 
justify the master in discharging him without 
such warning or wages as he might other- 
wise claim. But a master is not bound to 
provide his servant with medicine or medical 
attendance. (2 Ste. Com. 243 ; Sm. Mast, 
and Serv. 85, 131-2; Add. Cont. 386.) 

A servant hired generally, and dismissed 
without cause, will have a right to wages 
up to the expiration of the period for 
which he is to be deemed to have been hired. 
But if a servant quits his master without 
cause, he thereby forfeits all right to wages. 
(Sm. Merc. Law, 426-7; Sm. Mast, and 
Serv. 113, 127.) 

A master is not bound to give his servant Giving a 

^ character. 

any character at all. If, however, he gives 
character, it ought, of course, to be a true 
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Past UL one. Yet if he gives a bad character untruly. 
Cap. L ^® "^11 ^ot be liable, unless he gives it volun- 
tarily and without being applied to, or unless 
it can be shown to have proceeded &om malice, 
as where it is proved to have been contrary to 
his knowledge or belief. (Sm. MasL and Senr. 
249-50 ; 2 Ste. Com, 245 ; Add. Torts, 589 ; 
Broom Com. 722 ; Selw- N. P. 1055, 1267 ; 
■ Eosc. Evid. 567.) 

A master is bound, in answer to enquiries, 
to give information of misconduct of which 
a servant has been guilty after having left his 
service. And if a master gives a good cha- 
racter, he is bound to communicate to the 
person to whom such character was given, any 
subsequently discovered circumstances which 
show that it was not deserved. (Add. Torts, 
589-90 ; Sm. Mast, and Serv. 258-9.) 

Fire Servants, through whose negligence or 

carelessness a fire happens, are punishable by 
a fine of lOOLy or imprisonment. But the 
master is also responsible for any such da- 
mage caused by the negligence of his servant 
while executing his orders. (Add. Torts, 132; 
Sm.Mast. and Serv. 185, 281.) 

Enticing -^ person who knowingly induces a servant 

JantJSr**'' to Icavc his mastcr's service, or keeps him 

keeplns him 

JJ^" as servant after he has quitted his place. 
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and before the expiration of the stipulated Pabt III. 

Tit. III. 
period of service, is liable to an action. Cap. I. 

(Add. Torts, 696 ; Sm. Mast, and Serv. 87-9 ; 

2 Ste. Com. 245.) 

A workman by the job or piece is the ser- Employing 

*/ *t x another per- 

vant of the person who contracted with him, ^orJ^." 
until the work is finished ; and whilst such 
work is in prpgress, no other person may em- 
ploy him, so as to cause such work to be 
unfinished. (Add. Torts, 696.) 

A master may sue for the seduction of. or Action for 

•' ' injury to a 

any personal injury to, his servant, if he"'^*"'* 
thereby loses the servant's services. (Broom 
Com. 814; Sm. Mast and Serv. 96-8.) 

Tke contract of apprenticeship is a con- contract or 

apprentice- 

tract whereby one person, as master, engages •^*p- 
to instruct another, as his apprentice, and 
whereby the latter becomes bound to devote 
bis whole time and services, during a limited 
period, for the benefit of his instructor, and 
frequently also to pay him a sum of money. 
(Sm. Merc. Law, 458 ; Add. Cont. 392-3.) 

A writing is necessary to constitute an 
apprenticeship ; and indeed it is now usually 
efiTected by deed, containing covenants by 
the master and apprentice, or by some 
one on behalf of the apprentice, for the 
due discharge of the duties of the master and 
apprentice towards each other. 
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PabtIII. An infant may bind himself; but he may 

Cap. I. avoid the agreement, even while under age, 

Ri htsof ^^ ^^ ^ clearly for his interest to do so. But 

S^raatira^ infants are usually bound apprentices by 

their parents with their consent, and pauper 

children are bound by the guardians of the 

poor, and are called parish apprentices. 

No action will lie against an apprentice 
upon any of the covenants in the deed of ap- 
prenticeship ; but in case of any disobedience 
to the master's lawful orders, or of n^ligence 
or immorality, the master may administer to 
him, if an infant, moderate and reasonable 
corporal chastisement, such as a father may 
inflict upon his child, or a schoolmaster upon 
his pupil ; and he may also bring him before 
justices of the peace, who may punish him ; 
or he may maintain an action against any 
adult who has covenanted for his good be- 
haviour. On the other hand, the master is 
bound to minister to the apprentice's neces- 
sities in health and in sickness; providing 
him with food, medicine, and medical at- 
tendance. And the master may be sued^ or, 
in a gross case, indicted, for ill usage and 
neglect of the apprentice. (Sm. Merc Law, 
458, 460 ; Sm. Mast, and Serv. 76, 131, 329 ; 
Add. Cont. 392-4; Macph. 479, 480; 2 
Ste. Com. 240-1.) 
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There are various ways in which an ap- Part III. 

Trr. III. 

prenticeship may be dissolved. Thus : 1. It Cap. I. 
may be determined by consent of the parties, DaJI^^iwi. 
in case the apprentice is under age, and the prmtu^ip. 
dissolution is for his advantage. 2. By the 
election of an apprentice at his full age, 
where the dissolution is clearly for his benefit. 
3. By the master's bankruptcy. 4. By the 
death of the master or apprentice. 5. By 
the interposition of justices, upon certain 
grounds, on the complaint of the master or 
of the apprentice. (Sm. Merc. Law, 458, 461 ; 
Add. Cont. 394-5.) 
By the consent of all parties, a transfer may Transfer of 

•er vices. 

be made of the services of the apprentice 
to another master. (Sm. Mora Law, 462.)* 

^ As to the custom of apprenticeship in the City of 
London, see an interesting article in the Law Magazine 
for August^ 1862. 



H 
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CHAPTER 11. 

PRINCIPALS AND AGENTS. 

Pabt IIL An agent is a person empowered to act in 
Cap. II. ^^® name of another, who is called his 



principal. 



Agent de- 

whlmaybe ^ infant may be an agent, and a feme 

'«~*- covert may be agent either for her own hus- 
band or another person. (Sm. Merc. Law, 
117; Broom Com. 517; 2 Ste. Com. 64.) 

Mode of ap- An agent may in general be appointed 
even verbally, or tacitly by conduct. But an 
agent for the purposes of the 1st, 2nd, and 
3rd sections of the Statute of Frauds, must 
be appointed in writing. And an agent who 
is to execute a deed, must be appointed by 
deed. (Sm. Merc. Law, 118; Broom Com. 
534 ; 2 Ste. Com. 64.) 

wbttmay That which a person may do himself as 

U deputed. .-it / . . . v 

pnncipaJ, he may (except m one or two cases) 
appoint an agent to do for him. But an 
agent cannot delegate the duties of his 
agency, unless specially authorised, or ex- 
cept those which are of such a nature that 
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he cannot be expected to perform them per- Past IIL 

Tit. III. 

sonally. (Sm. Merc. Law, 116; Broom Com. cap. II. 

616 ; 2 Ste. Com. 67.) 

Agencies, as regards their extent, are of Different 

soits of 

three kinds : 1. Special, that is, an authority authoruiei. 
to do a particular act, or cany out a particu- 
lar matter. 2. Greneral, that is, an authority 
to do everything which is requisite in rela- 
tion to a particular business or employment. 
3. Universal, that is, to do all acts for the prin- 
cipal which he may legally depute another to 
do. So that a man may have both a special 
and a general agent, or one general agent in 
regard to one business, and another general 
agent in regard to another business. (Broom 
Com. 517-8 ; 2 Ste. Com. 65 ; Sm. Merc. Law, 
120, 134-5.) 

Again, an agent may be limited by certain Extent of 
instructions as to his conduct, or unlimited, an^orfty- 
leaving his conduct to his own discretion. 
If limited by instructions, he ought to carry 
them into effect as fiilly and exactly as 
possible, consistently with propriety. If un- 
limited, he ought to pursue the accustomed 
course of business, or, if prevented, to give 
notice to his principaL (Sm. Merc Law, 120; 
Selw. N.P. 807.) 

An agent has authority to bind his princi- 

M 2 
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Pabt III. pal, not only where he is expressly authorifBd, 

Tit III 

Cap. II. l^ut in other cases where such authority is to 
be inferred from the conduct of the employerf 
. As between the principal and third persons^ 
the agent's authority, where not expressly 
defined, must be measured by the extent of 
his usual employment. If a person sends 
his servant with ready money to buy, and he 
buys upon credit, the master is not charge* 
able, unless the servant has usually bought 
for his master upon credit. (Sm. Merc. Law, 
131-2 ; Add. Cont. 608.) And so, if a clerk 
has been allowed to draw, indorse, or accept 
notes or bills, he will acquire an implied 
authority to bind the master, though the 
money never come to the majster's use. The 
same principle is applied to all other mer- 
cantile transactions, and even though the 
servant has been dismissed from his em- 
ployer's service, provided the third parties 
had no reason to be aware of such dismissal. 

The authority of the agent must be inh 
ferred from facts connected with the employ- 
ment, not from considerations of the utU|(Jy 
or propriety of such an authority. (Sm. Mere. 
Law, 132-4; Add. Cont. 608, 610-11.) . 

A general agent is only authorised to act in 
the usual way of business. (2 Selw. N.P. 807i) 
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' Under ordinary circumstances, agents are Part III. 
Buthorised to do all that is necessary or c^. n* 
usual for eflTectuating the main intention of 
the principal in the best manner. (Sm. Merc 
Law, 137 ; Broom Com. 521.) 

Although a shopman be authorised by his 
employer to receive payment for goods in the 
shop, that does not necessarily involve an 
authority to receive money for his employer 
elsewhere. (Broom Com. 521.) 

If a particular agent exceeds his authority, Exceeding 

authority* 

his principal is not bound ; for it is the duty 
of persons dealing with him to ascertain his 
authority. But if a general agent exceeds 
his authority, his principal is bound, pro- 
vided his acts are within the usual dealing 
and scope of the business. And a principal 
cannot, unknown to parties dealing with his 
general agent, restrict the agent's authority 
to perform all things customary in the busi- 
ness. (Sm. Merc. Law, 134-5 ; Add. Cont. 
608 ; 2 Ste.Com. 68 ; Broom Com. 517, 520.) 

If an agent exceeds his authority, any 
loss arising therefrom will fall on him; but 
any benefit will belong to his employer. 
(Sm. Merc. Law, 120-1.) 

It is the duty of an agent to keep clear Aocoontf. 
and regular accounts and vouchers, and to 
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Pabt in. communicate the result to his principal from 

Tit. III. . 

Cap. II. time to time ; and if he does not, he 
will not be allowed the compensation which 
would otherwise belong to his agency. And 
if he mixes up his principal's property with 
his own, he is put to the necessity of show- 
ing clearly what part of the property be- 
longs to him ; and so far as he is unable to 
do this, it is treated, both at law and in 
equity, as the property of the principal. 
(Sm. Manual, 326.) 

Diitinctions A remunerated affent may be compelled 

as to remu- cj y j. 

SSrJlSSn^* to fulfil his engagement. An unremunerated 
rated agents, g^g^j^^ canuot bc ; yet if he begins to act, and 

is guilty of misconduct, he will be liable. 
A remunerated agent will be liable for the 
consequences of his want of skiU. An un- 
remunerated agent is only bound to use that 
skill which he possesses. A remunerated 
agent is bound to act with reasonable dili- 
gence. An unremunerated agent is only 
answerable for gross negligence. (Sm. Merc 
Law, 120, 128 ; Sm. Cont. 152.) 
Commission. The agent's remuneration is called his 
commission. The amount is fixed by the 
contract, or by usage or statute; or, if not so 
fixed, it may be determined by a jury. He 
may be deprived of his commission by 
neglecting to keep an account, or by other 
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gross misconduct or negligence, or by gross Pabt IIL 
unskilfulaess. (Sm. Merc. Law, 129 ; Add. cap. II. 
Cont. 595 ; Story on Agency, § 326, 331-4.) 

An agent may ebarge his principal with Advances by 
all advances which he has made in the regu* 
lar course of trade, or in some pressing 
emergency. (Sm. Merc. Law, 130-1 ; Story 
on Agency, § 335-6.) 

The principal is bound to indemnify his indemnity. 
agent against all losses or damages incurred 
in properly executing his office. (Sm. Merc. 
Law, 131 ; Story on Agency, § 339-40.) 

An agent who executes a deed may either Execution 

of a deed. 

sign his principal s name, or express that it 
is executed by himself as agent for his prin- 
cipal, or by his principal, through him, the 
agent. But if he simply signs his own 
name, his principal will not be bound. (Sm. 
Merc. Law, 138-9 ; Paley, 180-2.) 

An ag:ent may be employed to draw, in- DrawinR, 

° "^ ^ "^ ' Iiidorilng, or 

dorse, or accept negotiable instruments ; and Jmi or notet. 

in such case the principal is said to draw, 

indorse, or accept by procuration. An agent 

so acting should not do so in his own name; 

for if he does, he will himself be liable to 

the holder. (Sm. Merc Law, 139 ; Add. Cont. 

628 ; 1 Selw. N. P. 362.) 

The words per procuration denote a limited 
authority, into the extent of which the per- 



248 PRINCIPALS AND AGENTS. 

Fabt in. son who takes the bill is bound to enquiry. 
Si^. a (1 Selw. N. P. 362.) * 

Pur^iiZ; Any person may contract for the purchase 
a^tf° of goods with an agent who is intrusted 
with the possession of the goods, or to whom 
they may be consigned^ and piay receive the 
same of, and pay for the same to, the agent, 
even knowing him to be such, if such con- 
tract and payment are made in the ordinary 
course of business, unless he has notice that 
the agent is not authorised to sell or to 
receive the price. (Sm. Merc. Law, 142; 
2 Ste. Com. 77.) 

» 

Fi€dgw,iieD, An agent intrusted with the possession 

or securities ° * 

by an agent, ^f goods, or of the documcuts of title to 
goods, is also deemed to be the owner of 
such goods and documents, so far as to give 
validity to any contract or agreement, by 
way of pledge, lien, or security, bona fide 
made by any person with such agent ; not- 
withstanding the person claiming such pledge 
or lien may have had notice that the person 
with whom such contract or agreement was 
made is only an agent. (Sm. Merc. Law, 
143; 2 Ste. Com. 77.) 

Notice to Notice to the airent is notice to the prin- 

agent or to ° ••• 

igSnt^re- ^P^ > ^^^ uotice to the principal, generalljr 

presentation -i. • i« * x-l t. j j.i -' 

or admiuion. speaking, IS uotice to the agent; and the 
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agent's representation bindsthe principal; and Part III. 
Ms admission is evidence against the prin- c^^, n ' 

cipal. (Sm. Merc. Law, 150-1 ; 2 Selw. 815.) 

Payment, tender, or delivery to an agent, Payment, 

A 1 . 1 tender, or 

m the usual course of his employment^ is^iJ'«'y*o 
payment, tender, or delivery to the princi- 
pal. (Sm. Merc. Law, 151-4 ; 1 Selw. N. P. 
108 ; Add. Cont. 604.) 

A debtor should not pay to an agent 
money due iipon a written security, such as 
a bill or bond, unless the agent produces 
the security, or unless the debtor knows that 
the agent is empowered to receive the 
money ; for, otherwise, the debtor may not 
be discharged, unless the money reaches the 
principal (Sm. Merc. Law, 153 ; Paley, 
274-6.) 

A principal is answerable for the negli- Retponsu 
gence of his agent, but not for his wilful ^/^JJJ 
and malicious tort, or for fraud not sanc- 
tioned by the principal, and of which he 
has not elected to take the benefit. (Sm. 
Merc. Law, 154-6; Add. Cont. 617.) 

The agent's power is in general deter- Determini-: 
minable : 1. By the revocation of the prin- ^ent*8 ao. 
cipal, uuless it is coupled with an interest, or 
given for valuable consideration ; as in the 
case of a power of attorney given by way of 
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Part III. security. 2. By the agent's renunciation of 

Tit. III. 

Cap. IL i^> ^^ *t® consent of the principal. 3. By 
the principal's marriage, if a feme sole. 
4. By the prindpal's death.* 5. By his bank- 
ruptcy, except in certain cases. 6. By the 
fulfilment of his commission. 7. By the 
expiration of the time limited for the du- 
ration of the agency. (Sm. Merc. Law, 
158-60 ; 2 Ste. Com. 65 ; Add. Cont. 587-8.) 
Rattacation An act professedlv done for another per- 

oftheactof a ^ 

an agent. gQjj^ though without any precedent authority 
from him, becomes his act, if subsequently 
ratified by him. (Broom Com. 681 ; Add. 
Cont. 609.) 

Agent*8 Agents (except masters of ships) profes- 

sedly contracting, as such, for known and 
responsible employers, incur no personal 
liability to third parties, except for losses 
incurred by their own fault or negligence. 
But if an agent contracts, without professing 
to act as an agent, the opposite party may, 
in most cases, at his option, charge either 
the agent or the principal, on discovering 
him. And the rule appears to be the same, 
where, at the time of contracting, he states 
himself to bean agent, but does not disclose 
his principal. (Sm. Merc. Law, 123-4, 161, 

* But see 22 & 23 Vic. c 35, s. 26, as to trustees, ez- 
ecntors, and administrators. 
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168 ; 2 Sm. L. C. 321, 333, 336 ; Broom Com. Pabt IIL 
516, 526-7, 529; 2 Ste. Com. 66; Add. '^^l 



Gont. 601-2, 607, 626, 628-9.) 

And if an agent lends money or enters suiti by an 
into any other contract in his own name, but 
in reality for an undisclosed principal, either 
principal or agent may sue upon it ; imless 
it be by deed ; in which case the agent alone 
can sue upon it. (Sm. Merc Law, 161, 
167; Broom Com. 527; 2 Ste. Com. 66 ; 
Add. Cont. 607 ; 2 Sm. L. C. 333, 336.) 

Factors are mercantile agents who are Facton and 
intrusted with the possession and disposal of 
property. Brokers are mercantile agents 
who are employed to enter into contracts 
respecting property, without being in pos- 
session of such property. (Sm. Merc. Law, 
118; 2 Ste. Com. 76.) 

It is the duty of a factor to keep the Keeping and 
goods with the same care with which ag!Sd»°^ 
prudent man would keep his own ; and it 
is often, if not usually, his duty to insure 
them, or, if unable to insure, to give notice of 
his inability to his principal. (Sm. Merc. Law, 
124-5; Story on Agency, § 111 ; Paley,15,16.) 

If no price is fixed for the goods, the Price, 
factor must sell them for their fair value. 
He may sell for credit^ or not, according to credu. 
the usual course of business. If he gives 



252 PBiNoiPALS aud agents. 

Fabt III. reasonable credit, where it is usual, to a per- 

Tit. in. ' x- 

Cap. II. son of good credit, he is discharged^ and will 
be entitled to his commission^ notwithstand- 
ing any subsequent insolvency of the pur- 
chaser ; provided he informs his principal of 
the transaction within a reasonable and usual 
time. (Sm. Merc. Law, 126 ; Paley, 26-7,) 
Del credere, jgometimes, howcvcr, the fector sdls under 
a commission called del credere, from an 
Italian mercantile phrase signifying guaran- 
tee, by which the factor, for an additional 
premium, warrants the solvency of the pur- 
chaser. (Sm. Merc. Law,126 ; 2 Ste. Com. 76.) 

wiStof* ^^ ^ ^^® ^^^y ^^ * solicitor to keep his 
client's secrets, and not to disclose the eon- : 
tents of any of his title-deeds ; and to warn 
his client not to enter into covenants and.: 
stipulations where they are attended with un- : 
usual liability. (Add. Torts, 251-2 ; Pulling^ 
148.) 

Where any doubt or question arises as to 
the interpretation and legal operation of ^ 
assurances, a solicitor may take the opinion 
of counsel upon them, for his protection. 14 
instead of doing this, he relies upon his own j 
judgment respecting them, and makes mis- ,> 
takes, he will be answerable in damaged. 
(Add. Torts, 253-4 ; Pulling, 423.) 
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CHAPTER III. 

CARBIEBS^ FASSENGEBS5 AND OWNEBS OF LUG- 
GAGE ; INKKBEFEBS AND GUESTS ; LODGING- 
, HOUSE KEEFEBS AND LODGEBS. 

This subject miglit have been treated of Part hi. 
under the preceding Title; but^ on the whole, cap. III. 
it seemed more proper or natural to consider 
it in this place. 

A common carrier is one who plies be- Deflnttion of 

a commoa 

tween certain termini, whether by land or by «'>^- 
water, and imdertakes, for a pecuniary remu- 
neration, to transport the goods of such as 
choose to employ him. Of this description 
are the proprietors of stage-wagons, coaches 
carrying goods, barge-owners, possessors of 
ships engaged generally in the conveyance of 
goods for hire, and canal and railway com- 
panies, unless the Act constituting them 
limits their liability. (Sm. Merc. Law, 287 ; 
Chit. & Tem. on Car. 14-18 ; Selw. N. P. 
441.) 

Every common carrier is under a legal Dut^ or 
obligation to carry all things belonging to 



carnert. 
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Pabt III. the description of things which he pubUely 
Cap. III. professes to carry, and he is bound to do so 
for anyone who is ready to pay him (in 
advance, if desired) his customary hire ; pro- 
vided he has room for the things in his cart 
or carriage, to convey them in safety. But 
he may, if he pleases, carry, under a special 
contract limiting his liability, anything 
which he does not usually profess to carry. 
The hire must be at a reasonable and uni- 
form rate. (Add. Torts, 304 ; Broom Com. 
793; 2 Ste. Com. 83-4; Chit. & Tem. on 
Car. 23-5, 60, 77-80 ; 1 Selw. N. P. 441.) 

Every common carrier of passengers with 
luggage is bound to carry for them as lug- 
gage such things as are usually taken by 
persons travelling. But he is not bound 
to carry articles of another kind, such as 
merchandise, unless he professes to carry 
them, or unless the traveller tenders or is 
ready to pay the customary hire for them. 
And a carrier has a right to limit the weight 
and bulk of that which he professes to carry. 
(Add. Torts, 304 ; 1 Selw. N. P. 441 ; Chit 
& Tem. on Car. 282-3, 286.) 

It is the duty of a common carrier to take 
proper care of the goods he carries, and to 
make a safe delivery of them to the consignee 
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or some person expressly or impliedly autho- Part III. 
rised by him to receive them ; and to make cap. hi. 
such delivery at the time agreed, or, in the """ 
absence of any stipulation in that respect, 
within a reasonable time. (Sm. Merc. Law, 
288 ; Add. Torts, 319 ; 1 Selw. N. P. 441 ; 
Chit. & Tem. on Car. 34, 86, 89, 91, 291.) 

At common law a carrier is in the nature Reapomi. 

bility of car- 

of an insurer. And the law, independently ^^^^ 
of any contract, renders every common car- 
rier responsible for loss by any events but 
acts of God and enemies of the Queen, even 
by robbery. By the term *act of God,' is 
meant something independent of the act of 
man ; such as storms, gusts of wind, light- 
ning, inundations, sudden death or illness, 
and inevitable accidents not resulting from 
human agency. If the danger or the acci- 
dent has been occasioned otherwise than by 
the act of God or of the Queen's enemies, the 
carrier is responsible for the non-delivery of 
the goods, although the danger or accident 
may have been unavoidable, and there may 
have been no negligence on his part. (Add. 
Torts, 306-7; Broom Com. 791-2; Chit. 
& Tem. on Car. 34-44, 154 ; 2 Ste. Com. 83 ; 
Selw. N. P. 442, 444.) 

A common carrier of passengers only, who 
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Fabt m. receives occasionally and gratuitously, and at 
Cap. III. his own option, some article of luggage for 
the accommodation of a passenger, is only 
answerable as a gratuitous bailee of such 
articles, and not as a common carrier of 
goods. This is the case with an omnibus 
proprietor. (Add. Torts, 308.) 

If things are intrusted to a common car- 
rier, which, from their intrinsic value or their 
destructible nature, require peculiar care, but 
the carrier is not apprised of that fact, he is 
boimd only to take that ordinary care of the 
things which their general appearance seemed 
to require. (Add. Tortfi, 309 ; Chit. & Tem. 
10, 49, 50.) 

Inconsequence of the Carriers Act, 11 Geo. 
rV., & 1 Will. rv. c. 68, no common carrier 
by land is liable for loss or injury to gold 
or silver, plated articles, precious stonesj^ 
jewellery, watches, clocks, trinkets, bills, 
notes or securities, stamps, maps, writings^ 
pictures, glass, china, silks (which do not 
include silk dresses made up for wearing), 
furs, or lace, when the value exceeds lOZ, j 
unless the value is declared at the time oi 
delivery to the carrier, and the increased 
charge for care, notified in the oflBce of sucH 
carrier, or an engagement to pay it, shall 
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have been accepted by the person receiving Pabt III. 

Tit III 

the parcel. This Act, however, does not Cap, m. 
protect any such common carrier from lia- 
bility to answer for loss or injury resulting 
from the felonious acts of any servant in his 
employ, or protect the servant himself. The 
carrier must, if required, give a receipt for 
the amount paid for the carriage. But he is 
not concluded, as to the value of any parcel, 
by the value declared. (Broom Com. 794 ; 
2 Ste. Com. 85 ; Chit. & Tem. on Car. 47-8, 
56; Selw. K P. 447-9.) 

Carriers cannot, by a public notice, limit 
their liability at common law to answer for 
the loss of any articles other than those enu- 
merated in the Carriers Act. (Sm. Merc 
Law, 291 ; 2 Ste. Com. 84 ; Add. Torts, 310 ; 
Chit. & Tem. on Car. 60, 63, 77, 79 ; 1 Selw. 
N. P. 448.) 

A carrier may, however, enter into a spe- 
cial contract limiting his liability, or even 
throwing the entire risk on the owner, not- 
withstanding the negligence of himself or 
his servants; though he may not stipulate 
for more than reasonable charges. (Chit. 
& Tem. on Car. 60, 63, 77-80 ; Selw. N. P. 
450 ; Sm. Merc. Law, 293.) But railway 
and canal companies are liable for loss 
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Part III. or injury occasioned by the negligence or 
Cap. III. default of such companies or their servants, 
notwithstanding any notice, condition, or 
declaration, made or given by such com« 
panics, contrary thereto, or limiting such 
liability. The company, however, may make 
such conditions as the court or judge before 
which any question relative thereto shall be 
held, shall deem just and reasonable. And 
the company will not be answerable in more 
than a certain sum for certain animals, un- 
less notice be given that they are of higher 
value, and an increased sum be paid for 
them. And no special contract between the 
company and any other party shall be bind- 
ing upon them, unless signed by him or by 
the person delivering the property. (Sm. 
Merc. Law, 294-5; Add. Torts, 317; Chit 
& Tem. on Car. 70-2, 79.) 

A carrier may enter into a special contract 
as to the carriage of articles of the value of 
upwards of 102., at the ordinary rate, and on 
the terms of a limited responsibility. (Add 
Torts, 314-5 ; Chit & Tem. 77.) 

When a common ^^arrier receives a parcel 
addressed to a place beyond the limits of his 
customary journey, and he does not ex? 
pressly limit his responsibility to his cua* 
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tomary journey, he is responsible for the Pabt III. 

Tit III 

whole distance, though he may have for- qap. III. 
warded the goods by another carrier. And 
this rule applies to railways. (Add. Torts, 
320; Chit. & Tern, on Car. 23, 88, 128.) 

Every carrier of passengfers for hire is Reiponii- 
answerable for the least want of forethought p^^i^njew. 
or care in himself or his servants and agents, 
and for any accident arising &om the defec- 
tiveness of his conveyance or equipments, 
but not for unforeseen misfortunes which 
forethought and care could not have pre- 
vented. (Add. Torts, 238-40 ; Chit & Tem. 
on Car. 256-8, 264-8.) 

If the driver of a railway ensdne drives at Reaponsi- 

•^ ® • bility of rail- 

a dangerous speed, or any accident arises *^j|°^- 
from the defectiveness of the engines, car- SJSent. 
riages, rails, or works, or from negligence 
or unskilfulness, or the want of anything ne- 
cessary for the safety of the passengers, the 
railway company is responsible for all da- 
mages and injuries which the passengers 
may sustain. (Add. Torts, 239-40 ; Chit. 
& Tem. on Car. 257.) 

Sailway companies are responsible for the Reiponsi. 



com- 



oonduct of their servants in regard to pas- pf,^, ^^^ 
sengers' luggage, and for its safe delivery "**■*** 



P 
It 

into the hands of the passenger or his agent 
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PabtIII. or servant, unless they are expressly ex- 
Cap. IIL empted by their special Acts of Parliament. 
■"*" Thus, the company are responsible for lug-t 
gage delivered to one of their servants that 
it may be labelled and placed in the luggage 
van ; and the company's responsibility will 
continue imtil the porters have placed the 
luggage, at the end of the journey, on the 
vehicles by which it is to be taken away, 
unless the passenger accepts a shorter de- 
livery, or the porter was specially employed 
by the passenger to convey the luggage to 
the vehicle. (Add. Torts, 322 ; Broom 
Com. 803-4 ; Chit & Tem. on Car. 287 ; 
1 Selw. N. P. 445.) 
Duty of a A commou ferryman is answerable for any 

fiarrjinaii. 

neglect in providing proper means for the 
safe transit of persons and their carriages^ 
horses, and goods. (Add. Torts, 324.) 
Definition of A commou innkeeper is one who professes 

«Q lunkeeper. 

to supply lodgings and provisions for the 
night, for all comers who are ready to pay 
for it ; whether his house is called an inn cit 
a coffecHshop. But a person who professed 
to let private lodgings only, or' to supply 
provisions only, is not an innkeeper. (Add. 
Torts, 326 ; 2 Selw. N. P. 1367 ; 2 Sta 
Com. 83.) 
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A common innkeeper is bound to afford Pabt III. 
such accommodation as he possesses for all cap. III. 
travellers, and for the horses and goods otjy^r^^ 
all travellers, who are ready to pay the cus- *°'*®®p®'- 
tomary charges, and are not intoxicated, or 
guilty of impropriety of conduct, or suffer- 
ing under a contagious or infectious disease ; 
and if he does not, he is liable to an action 
for damages, and also to an indictment. 
But he is not boujid to receive the goods of 
a person who merely desires to use the inn 
as a place of deposit. (Add. Torts, 325-6 ; 
2 Ste. Com. 83.) 

An innkeeper is responsible for the goods Liability of 

aa.innkeeper. 

of any traveller who puts up at his inn as a 
guest, when they are damaged, stolen, or 
lost ; unless he prove that the loss or damage 
was attributable to the guest himself, or to 
the act of God, or to vis major, and was not 
attajbutable to any negligence on his part. 
(Add. Torts, 327-32 ; 2 Ste. Com. 82 ; 
ftroom Com. 789 ; 1 Sm. L. C. 106-8 ; Jones 
Bail 94; 2 Selw. K P. 1367.) 
''' If a guest negligently leaves money or 
Tisduables in rooms of common resort, the 
hmkeeper is not responsible for their safety. 
(Add. Torts, 331 ; 1 Sm. L. C. 107-8.) 
If an innkeeper takes charge of goods for 
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Past in. a person who is not lodging at the inn at 
Cap. in. allj or is lodging there as a lodger, and not as 
a traveller and guest, the innkeeper is only 
responsible in the first case as a bailee, and 
in the second case as a lodging-house keeper. 
(Add. Torts, 331-2 ; Broom Com. 789 ; 
1 Sm. L. C. 109.) 
Duty of a A lodging-house keeper is bound to take 

lodging- 

housekeeper, that degree of care of his house, and of the 
property of his lodger in it, and to use that 
degree of caution in the choice of his ser- 
vants, which a prudent housekeeper would 
ordinarily take and use. (Add. Torts, 333 ; 
Broom Com. 790.) 

Damagei. In actious agaiust common carriers for 

refusing to carry a passenger or goods, or for 
delay in delivering goods, or against inn- 
keepers for refusing to provide accommoda- 
tion for a traveller, substantial damages are 
recoverable for the injury to the plaintiff's 
right ; and if he has been put to expenses 
in consequence of the refusal or delay, all 
such expenses are also recoverable And 
special damages may be claimed for more 
than ordinary injury arising from the refusal 
or delay, unless the plaintiff, though he knew 
that such injury might arise, did not warn 
the carrier of it. (Add. Torts, 342-3 ; Chit 
& Tem. on Car. 56.) 
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OP THE ENFORCEMENT OP PRIVATE RIGHTS, AND 

THE REDRESS OP, AND PROTECTION PROM, 

PRIVATE WRONGS OR CIVIL INJURIES. 
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PEELIMINAEY EEMAEKS. 

Past IV. It is a maxim that damnum absque injuria 

Damnam is HOt actiouable. 
absqae in- 
juria. Damnum is such a damac^e, whether peeu- 

niary or perceptible, or not^ as is capable, in 
legal contemplation, of being estimated by a 

Injuria. Injuria is a legal wrong, that is, an act or 

omission of which the law takes cognisance 
as a wrong. 

Hence the meaning of the maxim is, that 
loss or detriment is not a ground of action, 
unless it is the result of a species of wrong 
of which the law takes cognisance. 

iQiariaftine Nor is injuria sine damno a sufficient 

dainno. 

groimd of action, if damnum be understood 
in the technical sense above mentioned. But 
if damnum be taken in the sense of an actual 
perceptible loss in the particular case, injuria 

an action may be maintained for a legal 
wrong, though unaccompanied, in the parti- 
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cular instance, with any actual perceptible Pabt IV. 
or appreciable loss or detriment. 

Thus, injuria sine damno will form a 
ground of action when a private legal right 
is violated, though the violation of it be un- 
attended with any actual perceptible or 
appreciable loss or detriment in the parti- 
cular case, (See Broom Com. 72, and cases 
given 82-90.) 

The result is, that there are moral wrongs 
for which the law gives no legal remedy, 
though they cause great loss or detriment ; 
and, on the other hand, there are legal wrongs 
for which the law does give a legal remedy, 
though there be only a violation of a private 
right, without actual loss or detriment in the 
particular case. 

Some rights are founded in contract ; Division of 

rights and 

others are independent of contract. And J5,o*J^*ft;JS'** 
some wrongs consist of a violation of con- tncu^S' 
tract, express or implied ; others are infringe- pendent of 
ments of rights, or violations of duty, inde- 
pendent of contract. The latter are termed 
torts. (Broom Com. 633, 652-3, 826-8.) 

The same transaction may be a breach '^""•■f**^"* 

*' which have a 

of contract, a tort, and a crime. And ac- tSJtiSlJra^ud 
cordingly, when it does not amount to a aspect, 
felony, redress may be obtained, first, by an 

N 
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ABT IV. action ex contractu, when it may be viewed 
as a breach of contract ; or, secondly, by an 
action ex delicto, when it may be viewed as 
a tort ; or, thirdly, by an indictment, when it 
may be viewed as a crime. In the first case 
the plaintiff is said to sue or recover in con- 
tract; in the second case, in tort. (See 
Broom Com. 652-3, 827. And see p. 282, 
infra.) 
Respons!- Evory pcrson who does a wrong, is at least 
J?^'5J"«"*^«« responsible for all the mischievous conse- 
quences that might reasonably be expected 
to result under ordinary circumstances from 
such misconduct. (Broom Com. 667.) 
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TITLE I. 

OF THE ENFORCEMENT OF RIGHTS, AND THE 
REDRESS OF AND PROTECTION FROM 
WRONGS, BY THE MERE ACT OF THE PARTIES, 
OR BY THE MERE OPERATION OF LAW. 

I. There are two modes in which private Part iv. 

Tit I 

injuries are prevented by a mere personal _* 

act; namely, defence, and stoppage in tran- ofwrJ^by" 

a mere per* 
situ, *<»*"'l «ct. 

1 . The defence, even by force, of oneself, or the Defence, 
mutual and reciprocal defence of such as stand 

in the relations of husband and wife, parent 
and child, master and servant, is a preventive 
course which the law allows ; and the breach 
of the peace which results is chargeable upon 
him who began the afiray. But care must 
be taken that the resistance does not exceed 
the bounds of mere defence and prevention ; 
for then the defender would himself become 
an aggressor, (3 BL Com., quoted 3 Ste. 
Com. 338.) 

2. Stoppage in transitu is the resumption stoppage in 
by a vendor of the possession of goods which 

have been transmitted to, but have not yet 
come into the actual or constructive posses- 

N 2 
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Paet IV. sion of, a purchaser who has become insol- 

TlT. I. 

L* vent. The vendor is not obliged to seize 

the goods on the road. Notice to the carrier 
is sufficient. (Sm. Merc. Law, 553-4, 559^ 
562 ; Tudor's Ca* on M. L. 549.) 
II. Redress II. Eedrcss of private injuries by the mere 

by the act of 

the parties, act of the parties is of two sorts: first, that 
which arises from the act of the injured 
party ; and, secondly, that which arises from 
the joint act of both or all the parties. 

1. Redress by 1 . Of rcdress by the act of the iniured party, 

actofthein. , / ^ . -^ . / 

jured party, thcro are sovcral modes: recaption or reprisal, 
entry on lands, abatement or removal of 
nuisances, distress, and seizure. 

(I) Recap- (1) Eecaption or reprisal is the recovery, 
by the act of the party deprived, of his pro- 
perty in goods or chattels personal, or of his 
wife, child, or servant. This personal reco- 
very is allowable, provided it be not in a 
riotous manner, or attended with a breach of 
the peace or a violation of legal rights. If, 
therefore, my horse is taken away, and I find 
him in a common, a fair, or a public inn, I 
may lawfully seize him to my own use ; but 
I cannot justify breaking open a private 
stable, or entering on the grounds of a third 
person, to take him, except he be feloniously 
stolen, but must have recourse to an action. 
(Bl. Com., quoted 3 Ste. Com. 338-9.) 



lion. 
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(2) A remedy of the same kind, for in- Part rv. 

Tit I 

juries to real property, is, by entry on lands, ' 
when another person, without any right, has ^'^ ^"^^• 
taken possession of them ; in which case the 
party entitled may make a formal but peace- 
able entry on the lands, declaring that he 
thereby takes possession. He may enter on 
any part in the same county, declaring it to 
be in the name of the whole ; but if the lands 
are in dififerent counties, he must make a dis- 
tinct entry in each county. If, however, a 
person enters with a strong force or with vio- 
lence, or if he forcibly detains after a peace- 
able entry, unless there has been three years' 
peaceable enjoyment under such entiy, the 
magistrate may restore possession to the 
party put out. (Bl. Com., quoted 3 Ste. 
Com. 339-40.) 

(3) Another species of remedy by the mere o) ^J**®-" 
act of the party injured, is the abatement or »^"^»*°<»«- 
removal of nuisances, whether public or 
private. (Bl. Com., quoted 3 Ste. Com. 

338 ; Broom Com. 224-5.) 

If a man apprehends that a nuisance will 
be committed, he has no right to enter upon 
his neighbour's land to prevent it, but he 
may make a peaceable entry to abate and 
put a stop to an existing private nuisance. 
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Paet IV. The occupier should, however, first be re- 

TlT I 

' quired to abate it himself, unless the nui- 
sance causes such imminent danger to life as 
to render it unsafe to wait for its removal by 
the occupier. And a public nuisance cannot 
be abated by a private individual ; unless it 
injures him in some peculiar manner, dis- 
tinct from that in which the public generally 
are affected by it; in which case he may 
abate it so far as may be necessary to the 
enjoyment of his own rights. (Add. Torts, 
99-101 ; Gibbon, 401 ; Broom Com. 224-7.) 
Ezceuive The cxcrcise of a limited right, when used 

exercise of a 

limited right, to cxccss SO as to producc a nuisance, may, if 
necessary, be entirely stopped, until confined 
within its proper limits. (Add. Torts, 101.) 

(4) DistreM (4) Auothcr modo of redress by the mere 
act of the parties is by distraining. A dis- 
tress is usually made either for rent in arrear, 
or for damage feasant, that is, for damage 
done. (Bl. Com., quoted 3 Ste. Com. 339.) 

for rent Of distress for rent we have already spoken. 

pistreu for Au owucr or occupicr of land may seize 

damage ^ '' 

feasant. animals and chattels injuring or trespassing 
upon his land, and detain them until a fair 
compensation for the injury is tendered to 
him, unless they are under the personal care 
and the immediate control of some one. But 
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he must distrain them at the time, and be- Pabt IV. 

Tit L 

fore they leave his land. If, however, the ' 
trespassing of cattle is owing to the fault of 
the owner of the land, in not fencing where 
he ought, and there is no default on the part 
of the persons in charge of the cattle, no 
distress can be made. (Add. Torts, 372-3 ; 
3 Ste. Com. 341 ; Gilbert, 24.) 

Tender of sufficient amends before the 
distress makes the distress wrongful; the 
remedy for which is by replevin, or action 
for a trespass, or for the wrongful seizure and 
conversion of the things. Tender of suffi- 
cient amends after distress, and before the 
things are impounded (that is, put into a 
place of security) for the purpose of the dis- 
tress, makes the detainer wrongful, for which 
an action wiU lie for the detention of the 
goods. The demand of an exorbitant sum 
for a compensation does not exempt the per- 
son whose goods are seized from the neces-^ 
sity of tendering a proper compensation. 
(Add. Torts, 365, 374-5, 379 ; Tomlin's Law 
Diet. ; Wharton's Law Lex.) 

Persons impounding animals must feed 
them, and may either recover from the 
owner not more than double the value of 
the food, or, after seven days, and after three 
days' further public notice, may sell them, or 
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Fast IV. one or some of them, as may be necessary, to 
' defray the cost of their food (5 & 6 WilL 
IV, c. 59; 12 & 13 Vice. 92; 17 & IS Vic 
c- 60.) 

A commoner may distrain the beasts of a 
stranger ; because there is no colour of right. 
But he cannot distrain the beasts of another 
commoner ; because there is a colour of right. 
If, however, one commoner puts more cattle 
on the common than he ought, he is liable to 
an action by one or more of the other com- 
moners. (Add. Torts, 62 ; Gilbert, 21.) 

(6) Selling of (5) The seizing of heriots, when due on 

heriots and 

i^SSIiSitef. *^^ death of a tenant, and of certain things 
said to lie in franchise, as waifs, wrecks, 
estrays, is another species of self-remedy 
analogous to distress for rent. (Bl. Com., 
quoted 3 Ste. Com. 352.) 

9. Redreuby 2. Ixx addition to thcsc remedies by the 

the Joint act 

of theparties. mere act of the party injured, there are two re- 
medies by the j oint act of both or all the parties ; 
namely, accord and satisfaction, and arbitra- 
tion. (BL Com., quoted 3 Ste. Com. 353.) 

(1) Accord (1) Accord is an agreement between the 
party injuring and the party injured, that the 
party injuring shall make satisfaction to the 
injured party, by doing something in lieu 
of some other thing which the former had 
failed to do; and satisfaction is the fulfil- 



tion. 
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ment of such agreement. But the taking a Past iv. 
smaller sum of money in lieu of a greater — L 
does not amount to a legal satisfaction, un- 
less the time or place of payment of the 
smaller sum is different from that of the 
debt. (See Bl. Com., quoted 3 St€. Com. 
344-5.) So that a man may give in 
satisfaction of a debt of lOOL a horse worth 
6L ; but if he gives 5Ly it is not a satisfac- 
tion. (3 Ste. Com. 353 ; Broom Com. 422-3.) 

(2) Arbitration is the determination of (?) Arbitm- 

^ ^ tion. 

a matter in dispute by a person or persons 
appointed for that purpose. In some cases, 
a single arbitrator is appointed : in other 
cases, two or more arbitrators are appointed ; 
and it is provided that, if they should not 
agree, another person shall be called in, as 
umpire, to whose sole judgment the matter 
shall be referred. 

The decision in any of these cases must be 
in writing, and is called an award. Though 
the submission to arbitration may be by word 
or by deed, yet, both of these being revocable 
in their nature, it became the practice to 
enter into mutual bonds, with condition under 
a penalty to stand to the award or arbitration. 
(Bl. Com., quoted 3 Ste. Com. 354-6.) 

Eeal property cannot pass by a mere 

K 3 
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Paet rv. award ; but an arbitrator may award a con- 

TlT I 

!_' veyance or release of real estate, and it will 

be a breach of the arbitration bond to refuse 
compliance. 

The parties may agree that their submis- 
sion of a matter which is the subject of an 
action or suit, shall be made a rule of any of 
the Courts of Becord, and may insert such 
agreement in their submission or promise or 
the condition of the arbitration bond And 
where the subject-matter of an action in- 
volves matters of account which cannot be 
conveniently tried in the ordinary way, the 
Court or Judge may order it to be referred, 
either to an arbitrator appointed by the par- 
ties, or to an officer of the Court, or, in country 
causes, to the Judge of the County Court. If 
an award has been obtained by undue means, 
or the arbitrators or umpire have been guilty 
of misbehaviour, it may be set aside ; but, 
unless set aside, an award is final and con- 
clusive, and, upon an action or other pro- 
ceeding to enforce it, no objection to its 
validity can be made, except in respect of a 
defect on the face of the award itself. And 
after the submission has been made a rule of 
Court, a party disobeying the award may be 
punished as for a contempt of Courts unless 
it be set aside. (3 Ste. Com. 356-8.) 
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III. The remedies for private wrongs PaetIV. 
effected by the mere operation of law are ' 

. . . 1 'j^i ni. Redress 

two; retainer and remitter. by the opera- 

tion of Uw. 

1. Betainer is the retaining or paying i. Retainer. 
himself, by a creditor who is executor or 
administrator to his debtor. The law allows 

such creditor to retain so much as will pay 
himself, before paying any other creditors 
whose debts are of equal degree; on the 
ground that the executor or administrator 
cannot, without an apparent absurdity, com- 
mence a suit against himself, as representative 
of the deceased, to recover that which is due 
to him in his private capacity. (Bl. Oom«, 
quoted 3 Ste. Com. 359.) 

2. Bemitter takes place where he who has «. Remitter, 
the right of entry in lands, but is out of pos- 
session, afterwards obtains the possession of 

liie lands by some subsequent and of course 
defective title ; in which case he is remitted 
or sent back, by operation of law, to his an- 
cient and more certain title. The possession 
which he has gained by a bad title, is, ipso 
facto, annexed to his own inherent good one ; 
because otherwise he who has the right would 
be deprived of all remedy ; for, as he himself 
is in possession of the land, there is no other 
person upon whom he can make entry. 
(3 Ste. Com. 360-1 ; Tomlin's Law Diet.) 
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TITLE II. 

OF THE ENFOBCEMENT OF BIGHTS, AND THE 
BEDBESS OF, AND PBOTECTION FBOM, 
WBONGS, BY THE COUBTS. 



CHAPTER I. 



OP THE DIFFERENT COURTS. 



Pabt IV. It is not proposed to treat of the constitution, 

TVr TT 

Cap. I. pleadings, or practice of the various Courts. 
citMiflcaHon ^^^ ^^ ^^^ ^ uscful, iu this place, to enu- 
ferentolurts. nierate and classify the different Courts, 
before we proceed to speak of their inter- 
position. 

The Courts, then, may be divided into 
three classes : 1. Courts of general jurisdic- 
tion. 2. Courts of peculiar jurisdiction. 
3. Courts of local jurisdiction. 

1. Some of the Courts of general jurisdic- 
tion are Courts of Law, others are Courts of 
Equity, others ar^ Courts both of Law and 
Equity. 
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The Courts of Law are the Court of Ex- Part IV. 

Tit II 

chequer, the Court of Common Pleas, which cap. I. 
is sometimes called the Court of Common 
Bench, the Court of Queen's Bench, the 
Courts of Assize and Nisi Prius, and the 
Court of Exchequer Chamber, which is a ^ 

Court of Appeal. 

The Court of Chancery has also a juris- 
diction at law in some few matters. And 
the House of Lords is the Supreme Court of 
Appeal at Common Law. 

Formerly the Court of Exchequer had 
general equitable jurisdiction ; but now the 
only Courts of Equity of general jurisdiction 
are the Court of Chancery and the House 
of Lords, which is the Supreme Court of 
Appeal in Equity, as well as at Law. 

2. The Courts of peculiar jurisdiction are the 
Court of Bankruptcy, the Court of Probate, 
the Court for Divorce and Matrimonial Causes, 
the Ecclesiastical Courts, and the Admiralty 
Court ; and to this class may also be referred 
the Judicial Committee of the Privy Council, 
which is chiefly an Appellate Com-t in colo- 
nial, ecclesiastical, and maritime causes. The 
Court Military or Court of Chivalry has fallen 
into disuse. 

3. The Courts of local jurisdiction now 
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Pabt IV. practically subsisting are the County Courts, 
Cap. I. *^^ Court of the Duchy Chamber of Lancaster, 
the Courts of the Counties Palatine of Lan- 
caster and Durham, the Court for the Stan- 
naries of Cornwall and Devon for the admi- 
nistration of justice among the miners; the 
Borough Courts, that is, the various Courte 
of limited jurisdiction held in London and 
other cities and boroughs, and the University 
Courts. (As to each of Hiese several Courts, 
see 3 Ste. Com. And see an elaborate Tabular 
View of all the Courts in England and Wales, 
for the recovery of debts, in Trower's Law 
of Debtor and Creditor.) 

courtotothe lu the foUowing pages, we shall limit our- 

interposition 

following***' selves to the subject of the interposition of 
SonSiJd! the Courts of Common Law of general juris- 
diction, of the Court of Bankruptcy, and of 
the County Courts. 
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CHAPTER 11. 

07 THE INTEBFOSmON OF THE COUBTS OF 
COMMON LAW OF GENERAL JUBISDICTION. 

With the exception of their criminal juris- Pabt IV. 

Tit II 

diction, and their administration of the law cap. U. 
of real property, and the jurisdiction of the or ^HITthe 
Court of Exchequer in matters of reyenue, thrcommon 
the whole business of our Common Law c'-JSu^ 
Courts may be arranged under two heads — 
contracts and torts. (Sm. Cont. 1.) 



Section I. 
Of Actions. 
An action is the ordinary mode of enforcing An action 

*' .11 defined. 

a legal private right, or of redressing a legal 
private wrong, in a Court of Common Law. 

Where any law requires the performance where an 

/» T . I action •nayJjfl' 

of an act for the benefit of another, or forbids raaintoined. 
that which may prejudice another, though 
the law give no action expressly, yet the 
party injured by the violation of the law is 
nevertheless entitled to an action. But an 
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INTERPOSITION OP 



PabtIV. 
Trr. 11. 
Cap. II. 
Sbc. L 



FalM rppre- 
tentatioD. 



Injury to a 
right. 



Responsi- 

bilitT for 
acciaent or 
misfortune. 



Joint tort- 
feaiors. 



Negligence 
of the 
plaintiff. 



action will not lie for the infringement of a 
right created by a statute which provides 
another remedy for such in&ingem^it. 
(Broom Com. 650.) 

If a representation is made by a person^ 
knowing it to be false, or having no ground 
to believe it to be true, with an intention 
that another person should believe it and act 
upon it, and that person has acted upon it, 
and thereby suffered damage, it is a fraud, 
even though the party telling the falsehood 
had no interest in telling it ; and he is re- 
sponsible in damages in an action for deceit. 
(Add. Torts, 632 ; Broom Com. 660.) 

Whenever an act done would be evidence 
against the existence of a right, that is an 
injury to the right ; and an injury to a right 
imports a damage for which an action will 
lie. (Add. Torts, 62, 72 ; Broom Com. 86.) 

He who has done or been the immediate 
cause of an injury, though it happened acci- 
dentally or by misfortune, is answerable for 
it. (Add. Torts, 237.) 

Where two or more persons are liable to 
be jointly sued for an injury resulting from 
their common act, each is responsible for the 
entire injury. (Add. Torts, 430.) 

A person cannot sue for an injury of which 
the negligence of himself or his servants, has 
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been the proximate cause. But although PabtIV. 

Tit. II. 

there may have been negligence on the part cap! II. 
of the plaintiff, yet, unless he might by ordi- SboJ. 
nary care have avoided the consequences of 
the defendant's negligence, he is entitled to 
recover. (Add. Torts, 95 ; Broom Com. 103, 
667.) 
The remedy for a public or common nui- injury from 

, a public 

sance is by indictment. And no one can nuisance 
have an action for an injury from a public 
nuisance, unless he has sustained some parti- 
cular damage to himself, distinct in its nature 
from the general injury to the public. And 
the plaintiff in such a case sues for that 
damage, and not for the breach of duty. 
(Add. Torts, 103-4; Broom Com. 93-5, 638, 
642, 694.) 
Where a person is under an agreement to Action on an 

* ^ agreement to 

do an act at a future time, and in the mean- Jj^tJ^e^roe.* 
time he does an inconsistent act which renders 
him incapable of performing his agreement, 
he is liable to an action as soon as he does 
such inconsistent act. (See Broom Com. 
107.) 
If Judges and ludicial oflScers of Courts Liability of 

, . Judicial 

of superior jurisdiction exceed their autho- offi<»«r«. 
rity, and thereby cause injury to another, 
they are amenable to an action for damages ; 
unless they have a primS. facie jurisdiction in 
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Pabt IV. the matter, and had not the knowledge of 
Cap. li. their want of actual jurisdiction, or means of 

Q-of, T 

• ' knowledge of that fact of which they ought 
to have availed themselves. But if the 
act done is within their authority, though 
based on an erroneous judgment, they are 
not liable to an action. (Add. Torts, 457-9 ; 
Broom Com. 99, 102, 702-3.) 
Where the Where an act is done which is both a 

wrong done 

indVfe*iOTy! ^^ *^^ * fclouy, the civil remedy by action 
for the tort is suspended, in order that the 
justice of the country may be first satisfied 
by criminal proceedings in respect of the 
felony. But if the wrong-doer is acquitted 
of the felony, he may then be subjected to 
an action for the tort. (Broom Com. 97-8^) 

Liabiiiu of An infant is liable to an action for a tort 

infanti for 

aimi"** imconnected with contract. (2 Ste. Com. 

314 ; Add. Tort. 729.) 
Difiiionof Actions used to be divided into three 

actloDt. 

classes — real, personal, and mixed. Eeal 
actions, which relate to real property, were, by 
the St. 3 & 4 Will. IV. c. 27, reduced to three 
— writ of right of dower, dower unde niMl 
habet, and quare impedit ; and by the 
Common Law Procedure Act, 1860, these 
writs are abolished, and the plaintiff who 
wishes for the relief formerly sought by 
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them, may commence his action by writ of Pabt IV. 

Tit II 

summons in an ordinary action, and on such cap. IL 
writ indorse a notice that he intends to de- ^^^ 
clare in dower, or for free bench, or in quare 
impedit, as the case may be. Mixed actions 
were also abolished, except the action of 
ejectment, which is termed by some a mixed 
action, and by others a real action. (See 
Broom Com. 113 ; 3 Ste. Com. 447-8, 481.) 
Personal actions are those which are Personal 

actions. 

brought for the recovery of goods and chat- 
tels, or for damages in respect of breaches 
of contract, or in respect of torts. 

Personal actions are divided into — 1st, 
actions ex contractu, or of contract, in which 
the cause of action springs directly out of, 
or is founded upon, contract ; and 2nd, acr 
tions ex delicto, or of tort, in which the cause 
of action is founded upon a wrong, inde- 
pendent of contract. (Broom Com. 113-4 ; 
Sm. Action, 42-3 ; 3 Ste. Com. 449.) 

Actions of contract are divisible into as- Actions en 

contractu. 

sumpsit (which is included by some in tres- 
pass on the case), debt, covenant, account, 
and scire facias. Detinue is classed by some 
writers among actions on contract, but by 
others it is treated as an action on tort, and 
will be so considered in a subsequent page. 
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PabtIV. (Broom Com. 114; Sm. Action, 44; Selw. 

Ttp IL 

Cap; n. N. R 660 ; 3 Ste. Com. 449.) 

On a breach of a promise made verbally, 
MslXSt, or ^^ made in writing, but other than by deed, 
oil prom 8. ^^^ ^^ breach of a promise implied, but not 

on a deed, an action on the case, upon the 
assumpsit or undertaking of the defendant, 
which is called an action of assumpsit, or, 
more commonly, an action on promises, may 
be brought for the recovery of damages in 
respect of the breach of such promise. But 
where the promise is by deed, an action of 
assumpsit will not generally lie, because an 
action of covenant is then the proper remedy. 
And to support an action of assumpsit, it is 
essential that the promise should be founded 
on a sufficient consideration, such as that 
of benefit to the defendant or a stranger, or 
of damage or loss sustained by the plaintiff 
at the request of the defendant. (3 Bl. Com, 
158, 162; 3 Ste. Com. 453,520; Selw. c 4; 
Sm. Action, c. 3 ; Sm, Cont. 423-4.) 

The implied contracts on which an a^ 
smnpsit is usually brought are these : 1. An 
implied contract to pay for work done, ser- 
vices rendered, or materials supplied. This 
is called an assumpsit on a quantum meruit. 
2. An implied contract to pay a person for 
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goods bargained and sold, or goods sold and Paht IV. 
delivered. The assumpsit in this case is cap. II. 
called quantum valebat. 3. An implied ®f^' 
contract to hand over to a person money 
recovered for his use, 4. An implied con- 
tract to repay money lent to another, or 
money expended for him. 5. An implied 
contract to pay money due on an account 
stated. The assumpsit in this case is called 
an assumpsit on an insimul computassent, 
because it proceeds on the fact that the 
parties had settled their accounte together. 
6. An implied contract on the part of a 
person who undertakes any employment, 
trust, or duty, that he will perform it with 
integrity, diligence, and skill. (3 Bl. Com. 
158, 162-6; Selw. N. P. 43, 69; Wms. on 
Plead. 51-2; Sm. Action, 45; Broom Com. 
114.) 

If a matter of record renders a sum cer- Action of 
tain payable by the one party to the other, 
payment may be enforced either by an 
action of debt or by a scire facias. (Sm. 
Cent. 423.) And whenever a sum which is 
ascertained, or capable of being ascertained 
by calculation, is due on simple contract, or 
on bond or other specialty, or in some other 
way, in respect of a direct and immediate 
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Aetlon of 
account. 



Pabt IV. liability by a debtor to a creditor, such sum 
CapI XL i»ay be recovered by an action of debt, which 
• ' is only applicable to the recovery of the 
specific amount due, with nominal damages 
for its detention, and not for the recovery of 
damages in respect and in lieu of the sum 
due. (3 BL Com. 154-5 ; 3 Ste. Com. 449 ; 
Sm. Action, c. 3 ; Selw. N. P. c. 13 ; Broom 
Com. 115; Sm. Cont. 423.) 

The action of account is almost obsolete ; 
but the Court or Judge may decide in a sum- 
mary way matters of account which cannot 
be conveniently tried in the ordinary man- 
ner, or order them to be either entirely or 
partly referred to arbitration; and the de- 
cision of the arbitrator may be enforced 
like the finding of a jury. (Sm. Cont. 424.) 

In the case of a contract expressed in, or 
implied on, a deed, the remedy is by action 
of covenant for the recovery of damages 
proportionate to the injury sustained, unless 
the contract is for the payment of a liqui- 
dated sum, when the plaintiff may, if he 
prefer it, maintain an action of debt. 
(3 Bl. Com. 156-7 ; 3 Ste. Com. 449 ; Selw. 
N. P. c. 12 ; Sm. Action, c. 3 ; Sm. Cont. 
424; Broom Com. 119.) 
scinfaciM. The remedy by writ of scire facias lies 



Action of 
covenant. 
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only upou a record, and requires the de- PabtIV. 
fendant to show cause why the party bring- cap. ii. 
ing it should not have advantage of such ^^y^' 
record. (Sm. Cont. 422 ; Sm. Action, 239 ; 
Wharton.) 

Actions ex delicto, or founded on tort, are Actions ex 
trespass, case, or trover and conversion (which 
is a species of action of trespass on the case), 
and replevin. And, as already mentioned, ac- 
cording to the classification adopted by some 
writers, detinue may be classed with actions 
on tort. (See references, p. 284, supra.) 

In its most extensive sense, trespass signi- Action of 

trespass and 

fies any offence against the law, whether {Jj^^g^""* 
divine or human. In a narrower sense, it 
signifies any injury to person, character, or 
property, which is redressed by the municipal 
law. Where an injury to the real or per- 
sonal property of another, or to his person 
or character, is caused directly and im- 
mediately by the act of the defendant, an 
action of trespass is the appropriate remedy. 
But when such an injury is caused imme- 
diately and consequentially by the act of the 
defendant, or where that which is injuriously 
affected is not corporeal, so that the idea of 
force is inapplicable, an action of trespass, 
on the case (or * case,' as it is, for brevity, 
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Pabt IV. usually called) is the proper remedy. This 

Tit II 

Cap. II. ^^ ^^^ leading distdnction^ but it is often 
^^*^ ' very refined, and dij£cult of application. 
The action of trespass was always for an 
injury supposed, in contemplation of law, to 
be accompanied with violence, and for this 
reason was usually called trespass vi et armis. 
Bedress is obtained in the shape of damages. 
(Wms. on Plead. 62 ; 3 Bl. Com. 153, 208 ; 
3 Ste. Com. 450-1 ; Sm, Action, c. 3 ; 
Broom Com. 119-20.) 

Where there is only a direct injury to 
land, the remedy is by an action of trespass ; 
but where there are both a direct injury and 
a consequential damage to land, the party 
aggrieved may sue either in trespass or in 
case. (Broom Com. 752 ; Sm. Action, 43.) 

Treipattfor Where ffoods have been wronrfuUy re* 

goo<u. moved, an action may be maintained by the 
person who was in actual possession of them, 
or had a constructive possession of them 
in respect of a vested right to them. This 
is termed trespass de bonis asportatis. (Add« 
Torts, 183; Broom Com. 121-2, 776-7.) 

Action of Where a person has wrongfully converted 

chattels to his own use, either actually or 

.constructively, according to the technical 

import of the word conversion, the person 



rorer. 
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who has an absolute or qualified property Part IV. 
in them, and has the right of possession as Cap. II. 
against him, may bring an action of trover ; 
which was originally applicable only to 
chattels detained by one who had found them 
or come lawfully to the possession of them, 
and which is sometimes called an action for 
conversion, or for trover and conversion. 
(Broom Com. 121, 771-2.) But the judg- 
ment in this action is for the recovery of 
damages only, equal to the value of the 
chattels, not for the recovery of the specific 
chattel. (3 Bl. Com. 152-3; 3 Ste. Com. 
515-7 ; Selw. N. P. c. 38; Mayne, 203.) 

The gist of the action of trover does not 
consist in the wrongful taking, as in the case 
of trespass de bonis asportatis, but in the con- 
version. (Broom Com. 776 ; Mayne, 203.) 

A conversion is an asportation of a chat-* 
tel for the use of the defendant or some 
other person, or an assertion of right to the 
dominion over it by the defendant, and a 
refusal to deliver it up at all, or except on 
conditions which the defendant has no right 
to impose, or a wilful destruction of it, or a 
depriving the owner of it in its original 
state. (Add. Torts, 183-7 ; Broom Com* 
774-6.) 
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Pabt IV. The recovery of judgment in an action of 

Cap. II. trover operates as a transfer of the property 

Sbc^. ^ |.j^g goods from the plaintiff to the 

defendant. (Add. Torts, 219 ; Broom 

Com. 776.) 

Substantial damages are recoverable in 
trover for wrongfully assuming a dominion 
over the chattels of another, even though 
no pecuniary dtunage may have been sus- 
tained. (Add. Torts, 231.) 

In actions for the conversion of chattels, 
the full value of the chattels at the time of 
the conversion is the measure of the damages, 
unless special damage, as the necessary con- 
sequence of the conversion, has been sus- 
tained and is claimed, in which case an 
amoimt far exceeding the value of the goods 
may often be recovered ; or unless goods 
have been tendered and received back after 
action, when the plaintiff may proceed in the 
action for any further damage and his costs. 
(Add. Torts, 231, 234-5 ; Mayne, 203, 217.) 
Action of Eeplevin is the redelivery or restitution 
of goods wrongfully taken from any person 
having absolute or qualified property in 
them. It is almost exclusively confined in 
practice, however, to the redelivery of 
things taken by way of distress for rent 
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or for damage feasant, that is, damage PabtIV. 

, Trr. II. 

done. Cap. IL 

Eeplevin was fonnerly effected by the ^hc^. 
sheriff and his deputies, who were called 
replevin clerks. But replevin, in the case 
of distress, is now effected by the high 
bailiff of the County Court. This redeli- 
very usually takes place before any action 
is brought for the restitution of the goods. 
They are redelivered to the owner on his 
demanding their restitution, as if he had 
succeeded in an action for that purpose; 
but he gives a bond with sureties, or makes 
a deposit of money, to secure the commence- 
ment and prosecution of an action of reple- 
vin by him, as if they had not been re- 
delivered. This is for the purpose of trying 
the right to take them, and to secure the 
return of the goods to the person who took 
them, in case the taking of them should not 
appear to have been wrongful. 

Upon the action of replevin being brought 
by the owner (who is called the replevisor), 
from whom the goods were taken, and to 
whom they have been redelivered, the de- 
fendant, or distreinor, who took the chattels, 
either makes avowry (i. e. he avows taking 
the distress, in his own right or in right of 

o 2 
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Pabt rv. his wife, and sets forth the reasons of it, as 

Tit. II. 

Cap. II. f<>r rent in arrear, damage done, or other 

• cause) ; or else he justifies, in right of an- 
other perscm, as the bailiff or servant of such 
other person; in which case he is said to 
make cognisance, because he acknowledges 
the taking, but insists that such taking was 
legal, as he acted by the command of a 
person who had a right to distrain. And on 
the truth or merits of this avowry or cogni- 
sance, the cause is determined. (See BL 
Com. 145-50; 3 Ste. Com. 510-11; Selw. 
K P. c. 32 ; Chitty's Archb. 1013 ; Broom 
Com. 122.) 
Action of Where chattels are unjustly detained, 

detinue. , /• -i 

although the original takiDg of them was 
not unlawful, an action of detinue may be 
brought to recover them, or the value of 
them. It is necessary, however, that they 
should be capable of being ascertained with 
certainty ; so that money or com, not con- 
tained in a bag or chest, or otherwise capa- 
ble of being distinguished from other pro- 
perty of the same kind, cannot be the subject 
of this action. The plaintiff must have had 
an absolute ot qualified property in them ; 
and the defendant must have come lawfully 
into possession of them, as either by delivery 
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of them, or by finding them. The defend- Part IV. 
ant has the option of giving up the chattel, cap. II. 
or of paying the value, i. e. the highest price ' 
of it in the market at any time during its 
detention, together with damages for its de- 
tention, unless the Court or a Judge, on the 
application of the plaintifiF, orders that exe- 
cution shall issue for the chattel, and that, 
if the chattel cannot be found, a distress 
shall be levied upon the defendant's lands 
and goods, until he surrenders it, or, at the 
option of the plaintifiF, that the assessed 
value of the chattel be made by the sherifif 
of the defendant's goods. (3 Bl. Com. 
151 ; 3 Ste. Com. 513-4 ; Selw. N. P. 660-3 ; 
Sm. Action, 43 ; Sm. Cont. 418 ; Wms. 
on Plead. 238; Broom Com. 117; Add. 
Torts, 300.) 

When a person entitled to land has a Action of 

-^ ejectment. 

right of entry, he may take possession, pro- 
vided he does so in a peaceable manner with- 
out force. But if the right of entry is not 
clear, or the person in possession is an obsti- 
nate man, it is best to proceed by eject- 
ment. (Chitty's Archb. 951 ; Cole on Eject, 
66-71.) 

An ejectment is the ordinary mode in 
which the title to lands and tenements is 
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Pabt IV. tried (though not conclusively and finally). 
Cap. II. a^d the possession recovered, in cases where 
the party claiming title has a right of entry, 
whether such title be to an estate in fee, in 
tail, for life, or for years. An ejectment 
will not lie for an incorporeal hereditament 
alone. It was formerly a fictitious pro- 
ceeding, but the procedure is now en- 
tirely altered. The plaintiff may recover 
damages in respect of the mesne profits 
which the defendant has wrongfiiUy re- 
ceived. But, except in cases between land- 
lord and tenant, the plaintiff must bring a 
separate action of trespass for mesne profits. 
And he cannot recover any rents and profits, 
except for the last six years. (Cole, 1-3, 
77, 91, 634-5; 3 Bl. Com. 199-206; 3 Ste. 
481, 683-6, 690 ; Sm. Action, c. 13 ; Selw. 
N. P. 691-3, 705; Broom Com. 736-8, 744-5.) 
ue8pi»°^ There is one species of action of trespass 
?iSmfr«gu. which may be naturally mentioned here. 
Eveiyunwarrantableentryonthesoa of which 
another is in possession, whether such entry 
is by a person himself or by his cattle, and 
whether it is productive of any actual specific 
damage or not, is termed a trespass by 
breaking his close ; and the action for this 
wrong is called an action of trespass quare 
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clausum fregit ; for every man's land is, in Pabt IV. 
the eye of the law, enclosed and set apart cap. II. 
from his neighbour's, either by a visible and ^'^ 
material fence, or by an invisible ideal 
boundary, existing only in contemplation of 
law, as when one man^s land adjoins to 
another's in the same fi«ld, (3 Bl. Com, 209 ; 
3 Ste. Com. 487-90; Selw. K P. 1295; 
Broom Com. 747.) 

In respect of the mere violation of the 
plaintiff's right, he is entitled to recover at 
least nominal damages ; and in respect of 
any specific damage, he is entitled to further 
or special damages. (Broom Com. 747 ; 
Mayne, 3, 4.) 

To maintain an action of trespass qu. cL 
fr., it is necessary that the plaintiff be in 
actual possession, by himself, whether as 
owner or as tenant, or by his servant or 
agent. But a reversioner is not without 
remedy in respect of a permanent injury to 
his reversion ; for he may sue in case, though 
not in trespass. (Broom Com. 747, 750; 
Selw. N. P. 1298 ; Eosc. Evid. 606-8.) 

Where a judgment has been obtained, Judgment 
whether in a matter of contract or in a SSS'J"^^*** 
matter of tort, the cause of action, whether '^^"°* 
against the same or another party, becomes 
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Past IV. merged and changed intx) a matter of re- 

Cap. II. cord ; transit in rem judicatam ; so that, for 

^^^' example, after a judgment recovered against 

one of two joint debtors, the other cannot 

be sued, though no satisfaction was obtained 

from the former. (Broom Com. 262-4.) 

iowtoD^S ^^ * ^^ judgment inter partes, they 
are estopped or prevented from again liti- 
gating the matter. But those who are nei- 
ther party nor privy to it will not be 
affected, except where it relates to public 
matters. Nor ¥rill it be of any avail where 
it is given by a person who is interested, or 
where it has been obtained by fraud. (Broom 
Com. 265-6 ; Eosc. Evid. 157-60.) 

General In addition to the remarks already made 

rraiarki on "^ 

uaroagM. ^^ damages, in the course of the preceding 
pages, some further general observations on 
the same subject may here be added. 

«<*n«j*»Md Damages are either general or special, 

damages. General damages are such as the law im-f 
plies. Special damages are such as have 
actually been sustained. (Broom Com. 823 ; 
Mayne, 315.) 

Meaaareof All qucstious of damages are for the jury; 
but it is the province of the Judge to direct 
them to award damages according to certain 
established rules, so far as they are appli- 
cable. (See Pow. Evid. 240-1 ; Mayne, 337.) 
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In general, a Court will not disturb a ver- Paet IV. 

Tit. II. 
diet, where there is no certain measure of cap. II. 

damages. But if the jury give damages in 
respect of matters extraneous to the case, or 
there is some error in law, or unquestionable 
mistake in calculation, or gross misconduct 
of the jury, or the damages are grossly ex- 
cessive or inadequate, a new trial will be 
granted. (Pow. Evid. 257 ; Mayne, 343-7.) 

Damages will be given in every case for a Damages in 
breach of a contract ; but where no loss is contract 
sustained, they will be only nominal. (Pow. 
Evid. 252 ; Broom Com. 607.) 

Where on breach of an agreement an as- 
certained sum is to be paid, that sum, 
together with interest when recoverable, will 
be the measure of damages, imless the cir- 
cumstances are such as to lead the Court to 
the conclusion that such sum is really a 
penalty, though expressed to be a sum payable 
hy way of liquidated, that is, ascertained 
damages, and not by way of penalty. But 
circumstances which tend to extenuate the 
defendant's conduct, or to throw the blame 
.partly on the plaintiff, will be taken into 
account in mitigation of damages. (Broom 
Com. 607-12; Pow. Evid. 241, 268, 271; 

Mayne, 65-8.) 

o 3 
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PabtIV. Where a person makes a contract, and 

Tit. II. 

Cap. II. breaks it, he must pay the whole damage na* 
• turally resulting, that is, resulting fix)m such 
a breach in a great majority of similar cases. 
But ordinarily he will not be liable for more. 
And if the loss is a natural consequence of 
the breach by reason of special circumstances^ 
it must in general be shown that they were 
known to the defendant. (Broom Com. 
612-3, 625, 629 ; Pow. Evid. 242-7 ; Mayne, 
6-8, 14 et seq.) 

In an action for non-delivery or for non- 
acceptance of goods, stock, or shares, pur- 
chased, but not paid for, and not delivered, 
or not accepted, as the case may be, the 
measure of damages is the difference (if any) 
between the stipulated price and the price 
for which they might have been bought at 
the time of the breach of contract ; so that, 
if there is no such difference, nominal da- 
mages only will be recoverable. But, on proof 
that time, trouble, and expense have been oc- 
casioned, the measure of damages may be 
increased. (Broom. Com. 614-6; Pow. Evid. 
242-3; Mayne, 6, 78-81.) 

In an action by a purchaser for breach of a 
contract to sell real estate, when the sale goes 
off for want of a good title, the damages are 
limited to the expenses ; but when the sale 



n 
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goes off because the vendor has changed his Pabt iv. 
mind, or otherwise by his fault, full compen- Cap. if. 
sation is given. (Broom Com. 621-2 ; Pow. 
Evid. 244; Mayne, 11, 12, 91-4.) 

In an action by a vendor against a pur- 
chaser of real estate who refuses to complete, 
where no conveyance has been executed, the 
ve^idor can only recover the damages actually 
sustained by the breach of the contract. As 
he retains the land, he cannot have the pur- 
chase-money also. (Broom Com. 623 ; Pow. 
Evid. 245 ; Mayne, 94-5.) 

In determining the amount of damages to 
be awarded for breach of a contract, the 
motive or animus of the defendant is disre- 
garded, except in those cases in which the 
breach of contract is in the nature of a tort. 
In such cases (as in cases of breach of pro- 
mise of marriage) high damages may be 
recovered without proving any substantial in- 
jury. (Broom Com. 606-7 ; Pow. Evid. 252 ; 
Mayne, 10.) 

In actions of tort, the damages are, in Damages in 

action! of 

general, simply by way of compensation ; but ^o"*- 
the jury may take into accoimt the feelings 
of the party injured, and, in some cases, the 
animus of the wrong-doer, as well as circum- 
stances of aggravation or mitigation ; and in 
some cases damages are given which m^y be 
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Past IY. regarded as penaL Sach damages are termed 
CapIil exemplary or vindictive. (Broom Com. 
SboI. 816-23; Povr. Evid. 256, 271; Add. Torte, 
178; Mayne, 12-14.) 

In an action of tort, damages naturally 

and not too remotely resulting from the 

tortious act, may be recovered. (Broom Com. 

92, 824; Add. Torts, 178 ; Mayne, 14 et seq.) 

Limitation An actiou or suit to recover any land or 

of aetlonc in , . . . , . •!• • r 

the caae of rent (existinff as an inbentance distinct from 
the land) can only be brought within twenty 
years next after the time at which the 
right to bring such action or suit shall have 
first accrued. (3 & 4 Will. IV. c. 27, s. 2.) 
But if a person is under disability of in-* 
fancy, coverture, unsoundness of mind, or 
absence beyond the seas, at the time the right 
first accrued to him, he and those claiming 
through him have ten years from the termi- 
nation of such disability or his death, not- 
withstanding the expiration of the twenty 
years. But no entry, distress, or action can 
be made or brought but within forty years 
from the first accruer of the right, (s. 16, 17.) 
inihtffiiiM A moiigagor is barred at the end of 
»*»•! twenty years from the time when the mort- 
gagee took possession, or from the last writ- 
ten acknowledgment. (Id. s. 28.) 

No land or rent can be recovered by any 
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ecclesiastical or eleemosynary corporation PabtIV. 

Tit II 

sole after two incumbencies and six years, or qj^ jf 
such further time as will make up sixty years ^^' ^ - 
from the accruer of the right. (Id. s. 29.) JJan^eSil- 
No benefice can be recovered after three ©i^moly-' 
adverse incumbencies, or such further period ratwnscSe; 

•i-i 1 . . rv -I in the case o 

as will make up sixty years, or aiter a hun- a right of 

presentation 

dred years adverse possession. (Id. s. 30, <>' a^vow- 



33.) 

No proceeding can be brought, to recover in the case of 

_ _ money 

any sum of money secured by any mortgage, charged upon 
judgment, or lien, or otherwise charged upon SSdJ^Miw; 
or payable out of any land or rent, or any 
legacy, or the personal estate or a share of 
the personal estate of an intestate possessed 
by his legal personal representative, but 
within twenty years next after a present right 
to receive the same shall have accrued to 
some person capable of giving a discharge 
for or release of the same, unless in the mean- 
time some part of the principal money, estate, 
or share, or some interest thereon, shall 
have been paid, or some acknowledgment 
of the right thereto shall have been given in 
writing, signed by the person by whom the 
same shall be payable, or his agent, to the 
person entitled thereto or his agent ; and in 
such case no such proceeding shall be brought 
but within twenty years after such payment 
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PabtIV. or acknowledgment, or the last of snch 

Tit II 

Cap. II. payments or acknowledgments if more than 

^^l1' o^Cj was given. This, however, does not apply 

to cases of express trust. (3 & 4 Will IV. 

c. 27, s. 40 ; 23 & 24 Vic c. 38, s. 13.) 

inthecaM No aiTears of dower, nor any damagres on 

of dower J '' ^* 

account of such arrears, can be recovered or 
obtained by any action or suit for a longer 
period than six years next before the com- 
mencement of such action or suit. (3 & 4 
Will. IV. c 27, s. 41.) 
in the case No arrears of rent, or of interest in respect 

of arrean of •■• 

rent,&c.5 Qf Qjjy gum Qf money charged upon or pay- 
able out of any land or rent, or in respect of 
any legacy, or any damages in respect of 
such arrears, can be recovered by any distress, 
action, or suit, but within six years next after 
the same respectively shall have become due, 
or next after an acknowledgment of the 
same in writing shall have been given to the 
person entitled thereto, or his agent, signed 
by the person by whom the same was payable, 
or his agent. (Id. s. 42.) 

In the case Actious of trcspass for assault, menace, 

of treaptMi 

detinue, woundiuG:, and imprisonment, must be 

troTer, re- °' '^ ' 

Smilre con- brought withiu four years; actions on the case 

' for verbal slander within two years; and 

other actions of trespass for injuries to the 
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person, or to land, or to personal property, Past IV. 
and actions of detinue, trover, replevin, or cap. II. 
account, and actions of trespass on the case ^^^' 
(except for verbal slander), and actions for 
arrears of rent on a demise without deed, and 
other actions on simple contract whether in 
assumpsit or debt, within six years after the 
cause of action accrued, or after the removal 
of the disability, in the case of any person 
entitled to sue being an infant, or a married 
woman, or non compos, at the time when the 
cause of action accrued, or after the return 
of a person liable to be sued being at the 
time beyond the seas. 

But the protection of the statute, in cases 
of debt, is removed, if the defendant has 
given an acknowledgment in writing, signed 
by him or his agent, in such terms as not 
to preclude the court from inferring a pro- 
mise to pay. And part payment of prin- 
cipal or interest may take the case out of the 
statute. 

Actions of debt for rent upon any inden- in the cue 

^ '^ of debt for 

ture of demise, or of covenantor debt on';t"V*!f^2^K" 

' nant, or debt 

any bond or other specialty, must be brought ?uuyV^* 
within twenty years after the cause of action 
accrued, or after the removal of the disability, 
in the case of a person entitled to sue being 
an infant, a married woman, or non compos ; 
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Pabt IV. or after the return of the defendant, if abroad; 
Tit. II 
Cap. IL ot from the date of an acknowledgment of a 

^^' ^ debt in writing, signed by the defendant or 
his agent, or from a part p9.yment of princi- 
pal or interest. (3 Ste. Com. 546-50 ; Sm. 
Cont. 425, 434-5, 452 ; Sm. Action, 47 ; 
Selw. N. P. 29, 153, 163, 166, 557, 629, 1060, 
1267, 1302, 1371.) 
toother Actions and suits, in certain other cases, 

are also subjected to statutes of limitation. 
(See 3 Ste. Com. 550-1.) 



cases. 



Section IL 

Of Proceedings other than by Action. 
Proceedings Bosidcs actious, there are some other modes 

other than 

by actions, jj^ which the interposition of the Courts of 
Common Law is obtained. 

Motions. Motions, in most cases, are incidental to an 

action ; but in some cases they are applications 
to the Court for an order, called a rule, di- 
recting some act to be done in favour of the 
applicant, without being in any manner con- 
nected with an action, in cases in which there 
is no other remedy than by way of motion. 
(3 Ste. Com. 694-6 ; Broom Com. 229-30.) 

By the common law, if a third party 
brought an action of detinue against a de- 
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positary, he might pray garnishment, that is, Pabt IV. 
that the depositor might be garnished or cap. IL 
warned of the claim, and summoned ; and ^^^' ^^' 
then he was substituted, under the name SeS!"*"' 
of garnishee, as defendant, in the place of 
the depositary. (Add. Torts, 292.) 

And, by recent enactments, where an action interpleader, 
is brought against depositaries, stakeholders, 
sheriffs, or other oflficers, in execution of the 
process of the Courts, and there are other 
claimants besides the plaintiff, the Court may 
order such other claimants to state the par- 
ticulars of their claims, and may do justice 
in the matter, (Add. Torts, 293; Broom 
Com. 238-40 ; Sm. Action, 25-7.) 

A mandamus is of two kinds : first, the Mandamus, 
common law or prerogative writ of manda- 
mus ; and secondly, a mandamus incidental 
to an action. The former is principally used 
to enforce performance of public rights or 
duties, where no other specific legal remedy 
exists. (3 Ste. Com. 697-8 ; Wharton ; Tap- 
ping, 9.) The latter depends on a modem 
enactment, by which the plaintiff in any 
action in the superior Courts of Common Law, 
except replevin or ejectment, may have a 
peremptory writ of mandamus to the de- 
fendant, commanding him to perform any 
duty in the fulfilment of which the plain-» 
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Part IV. tiflf is personally interested; and this, in 
Cap^ IL <^^® o^ disobedience, may be enforced by 
^^' ^^ ' attachment But the Court may, upon the 
application of the plaintiflF, besides or instead 
of proceeding against the disobedient party 
by attachment, direct that the act required to 
be done may be done by the plaintiflF, or some 
other person appointed by the Court, at the 
expense of the defendant, payment of which 
may be enforced by execution. 

But this only applies to cases of duty 
arising under a statute or royal charter, in 
which the public as well as the plaintiff are 
interested, and not to cases of mere private 
or personal contract. (Sm. Cont. 416-7, 
420-1 ; 3 Ste. 702 ; Broom Com. 123, 230.) 

Injunction. A pcrsou may claim an injunction at law 
against the repetition or continuance of a 
breach of contract or any other injury, in 
respect of which he has brought an action, 
or against the committal of any breach of 
contract or injury of the like kind, arising 
out of the same contract, or relating to the 
same property or right ; and such injimction 
may be enforced by attachment. (Sm. Cont. 
418-9 ; Archb. Pr. 1051 ; Broom Com. 123.) 

Prohibition. A prohibition is a writ issuing out of a 
superior Court, and requiring that the pro- 
ceedings in an inferior or pretended Court 
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should be either conditionally stayed or pe- Pabt IV. 
remptorily stopped, on the ground that such qap. II. 
Court has either no jurisdiction in the matter ^ ^' ^^ ' 
or has exceeded its jurisdiction. (Broom 
Com. 234 ; 3 Ste. Com. 702-3.) 

The proceedings of inferior Courts of Ee- certiorari. 
cord are removable, by writ of certiorari, 
into the Court of Chancery, or some superior 
Court of Common Law, as the case may be. 

If a cause has been improperly removed, Procedendo, 
the superior Court may issue a writ of pro- 
cedendo, commanding the inferior Court to 
proceed; or the writ of certiorari may be 
quashed on motion. (3 Ste. Com. 721 ; Broom 
Com. 239-40.) 

There are various kinds of habeas corpus Habew 

*■ corpus. 

for removing prisoners from one Court to 
another, for the more easy administration of 
justice. Such is the habeas corpus ad re- 
spondendum, for the removal of a prisoner 
from an inferior Court, in order to charge 
him with a new action in the Court above. 
Such also are those ad prosequendum, tes- 
tificandum, deliberandum, &c., which issue 
when it is necessary to remove a prisoner, in 
order to prosecute or bear testimony in any 
other Court, or to be tried in the proper juris- 
diction where the fact was committed. And 
such is the common writ ad faciendum et 
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Pabt IV. recipiendum, which issues out of any of the 
Cap. II. Courts of Westminster Hall, when a person 
^' ' is sued in some inferior jurisdiction, and is 
desirous to remove the action into the supe- 
rior Coiirt, commanding the inferior Judge 
to produce the body of the defendant, to- 
gether with the day and cause of his caption 
and detainer, (whence the writ is frequently 
denominated a habeas corpus cum causa), to 
do and receive whatever the superior Court 
shall consider in that behalf. (Bl. Com., 
cited 3 Ste. Com. 711.) 

But the most important species is the 
habeas corpus ad subjiciendum, which is 
the remedy used for the deliverance from 
illegal confinement. This is directed to any 
person who detains another in custody, and 
commands him to produce the body of the 
prisoner, with the day and cause of his cap- 
tion and detention, ad faciendum, subjicien- 
dum, et recipiendum, to do, to submit to, and 
receive, whatever the Judge or Court award- 
ing the writ shall consider in that behalf. 

This existed at common law ; but the 
right to it has been formally declared, and 
the procedure regulated, by certain statutes, 
particularly the famous Habeas Corpus Act, 
31 Car. II. c. 2, and the stat. 56 Geo. Ill, 
c. 100 — the former relatiug to illegal con-^ 
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finement for criminal or supposed criminal PaetIV. 

Tit. II. 

matters ; the latter to illegal confinement in cap. II. 
other cases, except for debt or by process in ^ ^' ' 
any civil suit. This writ issues out of any 
of the superior Courts at Westminster, in- 
cluding the Court of Chancery; and it is 
granted on motion, yet not as of course, but 
on showing probable cause, inasmuch as, 
when once granted, the person to whom it is 
directed can return no satisfactory excuse for 
not bringing up the body of the prisoner. 
The return to it is made by producing the 
prisoner, and setting forth the groimds and 
proceedings upon which he is in custody. 
If this return presents sufficient matter to 
justify the detention, the prisoner is re-s 
manded to his former custody ; if insufficient, 
he is discharged. (Bl. Com., cited 3 Ste. 
Com. 712-21 ; Broom Com. 247-50.) 

By the statute 25 & 26 Vic» c. 20, it i^ 
enacted, that no writ of habeas corpus shall 
issue out of England, by authority of any 
Judge or Court of justice therein, into any 
colony or foreign dominion of the Crown, 
where Her Majesty has a Court of justice 
having authority to issue the writ, and to 
insure the due execution thereof throughout 
such colony or dominion. 
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CHAPTER III. 

OF THE INTEKPOSmON OF THE COURT OF 

BANKRUPTCY. 

Part IV. In this chapter an attempt* is made to give 

Cap. III. such points in the statutory Law of Bank- 

ruptcy as are the most necessary or useful to 

be known and remembered. They may be 

arranged under the following heads : — 

I. The Court generally ; the written 
law by which it is governed ; and its 
officers. 

II. Persons liable to be bankrupts. 

III. Acts of Bankruptcy. 

IV. The adjudication, and the proceedings 
before and after it, generally. 

V. A judgment debtor summons. 

VI. The appointment of assignees, their 
rights and duties. 

VII. The property which vests in the 
assignees. 

* In this the imter derired assistance from the work 
of Mr. Hazlitt and Mr. Eoche, and that of Mr. Kicol, on 
the Bankruptcy Acts. 
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VIII. The bankrupt's duties, liabilities, PabtIV* 

, ... Tit.il 

and protection. q^ ju^ 

IX. The examination of the bankrupt and 
other persons. 

X. The proof of debts, and payments in 
full. 

XI. The dividend. 
XIL The discharge. 

XIII. Transactions affected or not affected 
by the bankruptcy. 

XIV. Suspending bankruptcy proceedings, 
and winding up the estate as the creditors 
may think fit. 

XV. The change from bankruptcy to a deed 
of arrangement, subject to the approval and 
control of the Court. 

XVL Winding up a debtor's estate under 
a deed of composition, subject to the juris- 
diction of the Court, where no bankruptcy 
proceedings have been taken. 

XVII. Offences against the Bankrupt Law. 

XVIII. Miscellaneous matters. 
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Pabt IV. 
Tit n. 



Section L 



Of the Court geTvercdly; of the Written Laiv 



Cap. IIL hy which it is governed ; and of its Officers. 

Sec. I. 



Two greftt The statutoiy Law of Bankruptcy depends 

Arts. principally on two statutes — the Bankrupt 

Law Consolidation Act^ 1849, 12 & 13 Vic 

c. 106, and the Bankruptcy Act, 1861, 24 & 

25 Vic, c. 134. 

Formwiy, Until the latter of these statutes, there 

two Courts 

2jj^«y'°« were two distinct Courts, which were ex- 
debtors. dusivcly occupied in adjusting the affairs 
of persons who were unable to meet their 
pecuniary engagements ; namely, the Court 
of Bankruptcy, and the Court for the Belief 
of Insolvent Debtors, The former took 
cognisance of the affairs of traders ; the latter 
of non-traders. 
Abowtton of By the Bankruptcy Act, 1861, the latter 
coSS"* Court was abolished, and traders and non- 
traders are cdike subjected to the jurisdiction 
of the Court of Bankruptcy, (s. 1, 19, 20.) 
jurtodirtion The Court of Bankruptcy is only authorised 
^"*- to deal with that which clearly constitutes the 
bankrupt's estate, and not to decide what is 
the bankrupt's estate. If that question is a 



COTTRT OF BANKRUPTCY. 313 

legal one, it is tried at law ; if equitable, in a Pabt IV. 
Court of Equity. (Sup. to Selw. N. P. 214.) cap. III. 
The Court of Bankruptcy consists of certain f^' 
Commissioners in London and in the country; 2? jSweJ!" 
with a treasurer, called the Accountant in of Bank-**" 

ruptcy. 

Bankruptcy, whose office is to cease on his 
death ; a taxing officer, who is called the 
Master of the Court ; aod a staff of registrars, 
official assignees, and messengers. But, by 
the Act of 1861, the jurisdiction of the country 
commissioners may be transferred by the 
Queen in Council to the county court judges, 
where the office of a sole commissioner of any 
district becomes vacant, (s. 3, 4.) 

The Court of Bankruptcy has all the 
powers of the superior courts . of law and 
equity. (Act of 1861, s. 1.) And each and 
every commissioner, singly, simultaneously, 
or otherwise, as occasion may require, forms 
the Court. (Act of 1849, s. 6.) 

The re&dstrars of the Court of Bankruptcy Regiatmr*; 

o *^ *> powers and 

have power to make adjudication of bank-^"**®** 
ruptcy; to receive a bankrupt's surrender; 
to grant protection ; to pass the last examina- 
tion of a bankrupt, when the assignees and 
creditors do not oppose ; to hold and preside 
at meetings of creditors ; to audit and pass 
accounts of assignees ; and to sit in chambers 

p 
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Past IV. and despatch certain parts of the administra- 

Tit IL . . 

Cap. IU. ^^^ business of the Court, and uncontested 
^^^' matters. But they may not commit^ or hear 
a disputed adjudication or any question of 
the allowance or suspension of an order of 
discharge. And a registrar may adjourn any 
matter for the consideration of the ccan- 
missioner. (Act of 1861, s. 52.) 

The Court of Bankruptcy may direct a 
registrar to attend at any place within the 
district, for the prosecution of any bankruptcy 
or other proceeding under the Act of 1861^ 
and the r^;istrar so acting may exercise all 
powers, except the power of commitment, 
for the summoning and examination of 
persons or witnesses, and for requiring the 
production of books, papers, and documents. 
Depositions and examinations, and all acts 
done by him, must be reduced to writing, 
and be signed by him. (Act of 1861, s. 58.) 

Tnnimit. Begistrars acting in the country must 

lion of copiM 

iiSSSS^* transmit daily by post, to the chief r^[istrar, 
chto^^gt^ copies of all entries made by them in thdr 
docket-books, and of all adjudications in the 
district courts ; and the chief registrar most 
forthwith cause them to be entered in the 
general docket-book ; and when any petition 
in prosecution or any adjudication is dismissed 



COUKT OP BANKKUPTCY. 315 

or annulled, or when the time allowed for Paet IV. 

Tit. TT. 

proceeding is extended^ he must transmit a Cap.iiI. 
certified copy thereof to the chief registrar. ^^' ^ ' 
(Act of 1849, 8. 96.) 

The high bailiffs of the county courts hav- MMMnger&* 

° *^ duties <fit.' 

ing jurisdiction in bankruptcy discharge the g^h'gJi^^ 
duties of messengers. (Act of 1861, s. 11.) T^^, . 
Every solicitor admitted as a solicitor of soiidton of 

the Court 

the Court of Bankruptcy, may appear andi"Y^|^^ 
plead, without being required to employ ^JJJJJl 
counsel ; and in case any person not being 
such solicitor practise in the Court as a soli- 
tor, he will be deemed guilty of a contempt 
of Court, and will be liable to all the penal^ 
ties incident thereto. (Act of 1861, s. 212.) 



Sbction IL 

Of Persona liable to be Bankrupts. 

As a general rule, all persons engaged in who are, 
any business, as distinguished from aprofes- not, traders. 
sion, whether learned or otherwise, and n<^ 
merely those who are enumerated in the 
statute of 1849, might, and still may, be 
bankruptfl as traders. (See Boche & Haz. 
75.) But farmers, graziers, commcm labourers, 
or workmen for hire, or members of or sub- 

F 2 
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PabtIV. scribers to an incorporated commercial or 

Tit. II. 

Cap. III. trading company established by charter or 

^ ^' ^ ' Act of Parliament, are not traders within the 

meaning of the Bankrupt Law. (Act of 

1849, s. 65.) 

Where non- No debtor who is not a trader may be ad- 

tradert are *' 

J^jjjjj*^ judged bankrupt^ except in respect of some 
one of the acts of bankruptcy described as 
applicable to non-traders. (Act of 1861, 
s. 69.) 
Tf^^^Jj^- A trader having privilege of Parliament 
mMt ***" iJ^ay be dealt with as any other trader, ex- 
cept that he cannot be arrested or imprisoned, 
save for felony or misdemeanor. (Act of 
1849, s. 66.) 



Section III. 

Of Acta of BanJcruptcy, 

Certain acts Somo of the acts of bankruptcy, in the 
ruijqr^inthe ^jg^ ^f g^ trader, are these : departing from 
the realm, absenting himself, beginning to 
keep his house, yielding himself to prison, 
fraudulent outlawry, arrest, attachment, exe- 
cution, or transfer of property, with intent to 
defeat or delay creditors. (Act of 1849, s. 67.) 
A man is said to absent himself when he 
keeps away from a creditor, or from his abode 
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or place of business, or some other place, PaetIV. 

TSt tt 

where, but for fear of arrest, he would Cap. III. 
otherwise have beeiu (Sup. to Selw. N.P. ^ ^' ^^ ^' 
235.) 

A man is said to begin to keep house when 
he secludes himself in his house &om his 
creditors. (Sup. to Selw. N. P. 236-7.) 

The question whether a gift is fraudulent 
and an act of bankruptcy within the meaning 
of the Bankrupt Acts, may be answered by 
reference to the following rules: — 1. Any 
transfer which is fraudulent within the mean- 
ing of the statute of Elizabeth, is also fraudu- 
lent and an act of bankruptcy under the 
Bankrupt Acts. 2. Any conveyance to a cre- 
ditor by a trader of his whole property ^ or of 
the whole with an exception only nominal, 
in consideration of a bygone and pre-existing 
debt, though not fraudulent within the sta- 
tutes of Elizabeth, is fraudulent under the 
Bankrupt Acts, and an act of bankruptcy. 
3. A transfer by a trader o{ part of his pro- 
perty to a creditor, in consideration of a 
bygone and pre-existing debt, though not 
fraudulent within the statutes of Elizabeth, is 
fraudulent] and an act of bankruptcy within 
the Bankrupt Acts, if made voluntarily and 
m contemplation of bankruptcy. 4. A trans- 
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PabtIV. fer by a trader of part of his property, in 
Cap. III. consideration of a past debt> is fraudulent, if 
its effect ia to stop the business and produce 
insolvency. (Sup. to Selw. N. P. 239-40.) 

Where a transfer of part of a trader's 
property is both voluntary and also in con- 
templation of bankruptcy, the combination 
of these circumstances constitutes what is 
commonly called /ratwiitZen^jiwe/er^nce. The 
meaning of the word * voluntary' is, that 
the transfer origvruxted in the voluntary act 
of the trader, and not in consequence of the 
creditor's asking for it. (Sup. to Selw. N. P. 
248-9.) 
Non-traders. Groiug or remaining abroad, or making any 
fraudulent transfer of property, to defeat or 
delay creditors, is an act of bankruptcy in 
the case of non-traders. But before an ad- 
judication is made against the debtor, in 
respect of these acts of bankruptcy, a copy 
of the petition for adjudication must be served 
on the debtor, with a memorandum indorsed 
on it, specifying the time for the debtor's 
appearing on the petition. If personal ser- 
vice cannot be effected, the Court must be 
satisfied that every reasonable effort was made 
to effect the same, and that the attempts to 
serve came to the knowledge of the debtor. 
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and were defeated by his conduct. (Act of Pabt iv. 
1861, s. 70.) C^Si. 

If an execution is levied by seizure and ^ ^^ ^ ^- 
sale of any of the effects of a trader-debtor Jy^JJiiu?? 
for the recovery of a debt or money-demand the efeu of 

a trader* 

exceeding 50^.^ it is an act of bankruptcy. 
Yet^ unless in the meantime a petition for 
adjudication be presented, the officer must 
proceed mth the execution^ and must pay the 
proceeds^ or so much as ought to be paid, to 
the execution creditor. But if the debtor is 
adjudged a bankrupt within fourteen days 
from the sale, the execution creditor must 
pay over the money to the assignees, after 
deducting the costs and expenses of his action 
and execution. (Act of 1861, s. 73.) 

If a trader executes a conveyance or assign- conveyance 

or assign* 

ment by deed of all his estate and effects to ment for the 

•^ benefit of 

a trustee or trustees for the benefit of all his f^e" ^^ 
creditors, the execution of such deed is not 
to be deemed an act of bankruptcy, unless a 
petition for adjudication be filed within three 
months from the execution of tha deed; 
provided it be executed by the trustee or 
trustees within fifteen days after the execu- 
tion of it by the trader, and the execution 
by the trader and by the trustee or trustees 
be attested by a solicitor, and notice of it be 
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PabtIV. given in the newspapers within one month 
Cap. III. *fter its execution. (Act of 1849, s. *8.) 
S bc. I II. j£ ^ (Jeb^j.^ whether trader or not, is com- 

whSthiV mitted to prison for debt, or on an attachment 
iotrrSer. for non-pajment of money, and upon such or 

lying in 

prison, auj othcr arrest or commiknent for debt or 
non-payment of money, or upon any deten- 
tion for debt, lies in prison, being a trader, 
for fourteen days, or, being a non-trader, for 
two calendar months ; or if, having been ar- 
rested for any cause, he so lies in prison after 
any detainer for debt lodged against him and 
not discharged, he is to be deemed to have 

or escaping Committed an act of bankruptcy. And if, 

out of prison. 

having been arrested, committed, or detained 
for debt, a debtor escapes, he is to be deemed 
to have committed an act of bankruptcy from 
the time of such arrest, commitment, or de- 
tention; but no debtor is to be adjudged 
bankrupt on the ground of having lain in 
prison, unless he fails to give security for the 
debt in respect of which he is imprisoned or 
detained. (Act of 1861, s. 71.) 
Debtor filing If a debtor, whether a trader or not, files 

a declaration 

rlner^' ^ declaration, signed by him and attested by 
a registrar or a solicitor, that he is unable to 
meet his engagements, he is to be deemed to 
have committed an act of bankruptcy, pro- 
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vided a petition for adjudication be filed by Paet IV. 
or against him within two months* (Act of Cap. Ili. 
1861, 8, 72.) ShcJCIL 

If a trader pays money to the petitioning Trader gir. 

ing the poti* 

creditor, or gives or delivers to him any**^^*JJ^ 
satisfaction or security for his debt or any theothe?^ 

creditors. 

part of it, whereby he may receive more in 
the poimd in respect of his debt than the 
other creditors, it is an act of bankruptcy; 
and if adjudication shall have been made 
under such petition, the Court may either 
declare it valid, or may order it to be annulled, 
and a new petition may be filed, supported 
by that or any other act of bankruptcy. 
(Act Of 1849, s. 71.) 

The filiDs: of a petition by or a^^ainst a A^judicauon 

or J -& on a petition 

debtor, whether a trader or not, in any Court fii«i*broad. 
for the relief of insolvent debtors in insol- 
vency or bankruptcy in any of Her Majesty's 
dominions, and the adjudication on such 
petition, are conclusive evidence of an act of 
bankruptcy ; and any creditor whose debt is 
of sufiicient amount to petition, may petition 
for adjudication of bankruptcy against such 
debtor. (Act of 1861, s. 75.) 

If a creditor of a trader having privilege Trader hav. 

° ^ ® lug prirllege 

of Parliament^ to an amount requisite to ^mf^ 
support a petition for adjudication, files anMcux&g,or 

f3 



tummons. 
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Pabt rv. affidavit that the debt is due, and that the 

Tit. II. , ^, . 

Cap. III. debtor is a trader, and sues out a writ of 
'^' ' summons, and serves the debtor with a copy, 

fn"£?his" there, if the trader does not pay, secure, or 
compound for the debt, or enter into a bond 
to pay such sum as shall be recovered in the 
action, and cause an appearance to be entered 
in the action, it is an act of bankruptcy. 
(Act of 1849, s. 77.) 

Trader Dot If a Creditor of a trader Sles an affidavit 

paying, 

JSISpSd*/ of the truth of the debt, and of the debtor 
debtjifter bciug a trader, and of the delivery of an 
account, with a notice requiring immediate 
payment, the Court may issue a summons, 
calling upon the trader to appear before 
the Court. (Act of 1849, s. 78.) Upon his 
appearance, the Court may require him to 
state whether or not he admits the demand, 
and, if so, to reduce his admission into writ- 
ing, which he must sign, and the Court may 
allow the trader to make a deposition upon 
oath, in writing under his hand, t^at he 
believes that he has a good defence upon 
the merits ; and in such case, the Court may 
require the trader to enter into a bond to 
pay such sum as shall be recovered, with 
the costs. (Act of 1849, s, 79.) But if the 
trader does not appear, though he has no 
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lawful impediment, or if he refuses to admit Part iv. 

Tit. II 

the demand, and does not make such a Cap. Hi. 
deposition and enter into such bond, there, ^ ^' ^^ ' 
if the trader does not pay, secure, or com- 
pound for the demand, or enter into a bond 
to pay such sum as shall be recovered in an 
action, he is to be deemed to have committed 
an act of bankruptcy, provided a petition 
for adjudication is filed against him within 
two months from the filing of the affidavit. 
(Act of 1849, s. 80.) 

If the trader signs and files an admission 
of the demand, and does not pay or tender, 
or secure, or compound for the same, he is 
to be deemed to have committed an act of 
bankruptcy, provided a petition for adjudi- 
cation is filed against him within two months 
from the filing of the affidavit. (Act of 1849, 
8. 81.) 

If the trader signs an admission for part only 
of the demand, and does not make a deposi- 
tion that he believes he has a good defence 
upon the merits to the residue, and, if 
required, enter into a bond to pay such 
sum as shall be recovered, there, if he does 
not pay, or tender, or secure, or compound 
for the sum so admitted, and, as to the 
residue, does not pay, secure, or compound 
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Part IV. for the same, or enter into a bond to pay 

Trr II 

Cap. Ili. >^cb >^i^ ^ shall be recov^ed, he is to be 

^ ^•^^ - deemed to have committed an act of bank* 

ruptcy^ provided a petition for adjudication is 

filed against him within two months from the 

filing of the affidavit. (Act of 1849^ a. 82,) 

Act of bank. No porson is liable to become bankrupt 

nipccj more 

mrathTbl^^ by reason of any act of bankruptcy com- 
fort petition. jjjj|.|jg^ morc than twelve months prior to 

the filing of a petition for adjudication. 
(Act of 1849, s. 88.) 



Section IV. 

Of the Adjudication, and the Proceedings 
before and after it, generally. 

Mode of Ob. Proceedings to obtain adjudication are 

talnlogad- 

ind u?"°' ^y petition, on the oath of the petitioner. 

•«**•• (Act of 1861, s. 87.) 

Who mar A petition for adjudication may be filed 

petition for * .» w 

adjudication, either by a creditor, or by a debtor against 
himself; and where a petition is filed 
by a debtor against himself, it is an act of 
bankruptcy. (Act of 1861, s. 86.) And in 
such case he must file a statement on 
oath of his debts and liabilities, creditors, 
and causes of his inability to meet his 
engagements. (Act of 1861, s. 93.) 
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The Court, under a petition filed by a Part IV. 
creditor, must, upon proof of the debt and cap. III. 
of the trading and act of bankruptcy, adjudge ^ ^' ^^ ' 
the debtor bankrupt. A<«udication 

■^ under ordi- 

Afber the filing of the petition in the case ,"u?cSi!;'""" 
of a debtor petitioning against himself, and when the 

#.. 1* I* 1* • 1 » debtor and 

after adiudication m the case of a petition *>»••■*«« »>e- 

*' ^ come subject 

filed against a debtor, the bankrupt per-JJ^u^"^' 
sonally and all his estate and effects become 
subject to the law of bankruptcy. (Act of 
1861, s. 87.) 

The amount of the debt of a creditor Amount of 
petitioning for adjudication is as follows: — tioning***'" 
The debt of a single creditor, or of two or 
more partners, must amount to 50L; the 
debt of two creditors to 70^.; the debt of 
three or more creditors to lOOl. (Act of 1861, 
8. 89.) The petitioning creditor's debt must 
be recoverable both at law and in equity. 
(Sup. to Selw. N. P. 262.) 

Where a debtor petitions against himself, where a 

, petition by a 

and beheves that his debts do not exceed ^or 

against him- 

3002., such fact must be stated on oath ; and owin^a^) 
if he is resident within the metropolitan * 
district, he must file his petition in the 
London Court of Bankruptcy, and, if else- 
where, in the county court for the district 
(Act of 1861, s. 94.) 
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Pabt IV. If the petitioning creditor does not obtain 
Cap. III. adjudication, the Court may, upon the peti- 
^^HfT* ^^^^ ^f *^y o^t®r creditor, to the amount 
tnSSi^^ required to constitute a petitioning creditor, 
cr^to?, proceed to adjudication on such last-men- 
««j^J5j tioned petition. If a debtor petitioning 
dSbtor%il^^ against himself does not obtain adjudication, 
"* the Court may adjudge the debtor a bank- 

rupt on the petition of any compet^it 
creditor. (Act of 1861, s. 96 ; Act of 1849, 
s. 101, 103.) 
A^iudication A debtor imprisoned for a debt or de- 

against ^ 

ura^g'in*' i^and may petition in forma pauperis, upon 
Sr***"" affidavit sworn before the gaoler, that he has 
not the means of paying the usual fees and 
expenses. (Act of 1861, s. 98.) He may tiben 
be brought up to the County Court to be 
examined, when an order of adjudication 
may be made, and an order of protection 
granted. (Act of 1861, s. 99.) 

The gaoler of every prison in which any 
person is confined by reason of any debt or 
demand, is bound to make a monthly return 
of the name of every such person, and the 
date of his imprisonment, and the nature 
and amount of the debt or demand, and his 
willingness, refusal, or inability to petition 
the Court of Bankruptcy, and the names and 
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addresses of every creditor at whose suit such Pabt IV. 

Tit II 

prisoner is imprisoned or detained. (Act of cap. III. 
1861, s. 100.) The Court must then order SbcJLV. 
a registrar to attend at the gaol, and, notice 
of the order having been given to the gaoler 
and to the execution and detaining creditors, 
the registrar must examine every prisoner 
included in such return who shall have been 
in prison, being a trader, for fourteen days, 
or, not being a trader, for two calendar 
months, as to his estate and effects, debts, 
dealings, and transactions. The registrar 
may make an order of adjudication against 
every such prisoner, and grant him protec- 
tion, and make an order .for his release, 
certifying the particulars of each case to the 
Court. (Act of 1861, s. 101.) 

If the prisoner refuses to appear, or be 
sworn, or to answer all lawful questions 
respecting his debts, liabilities, and transac- 
tions, or to make a full discovery of his 
estate and effects and of his books of ac- 
count, or to produce the same, or to sign 
his examination, the Conrt may commit him 
to the common gaol, to be kept, with or 
without hard labour, for not more than a 
month, and may adjudge him bankrupt. (Act 
of 1861, s. 102.) The adjudication will, unless 
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FabtIV. otherwise directed, have relation back to the 

Tit. II. 

Cap.* III. date of detention or commitment. (Act of 
^^'^^' 1 86 1, 8. 103.) No person imprisoned under the 
Stat. 8 & 9 Vic. c. 107, and 9 & 10 Vic. c 95, 
by reason of any order or judgment, wherever 
there shall have been recovered a sum for 
debt not exceeding 202., may be included in 
the return, or be released by the registrar, 
or be entitled to petition in forma pauperis. 
(Act of 1861, s. 104.) 
ijotice to A debtor who presents a petition for adju- 
dication, whilst a prisoner, must give notice 
in writing to the keeper of the prison of his 
intention so to do, and must in his petition 
state that such notice has been given. (Act 
of 1861, s. 95.) 
Where a If two mcdical practitiouers, after sepa- 

jjjM«nd rately examining a debtor who is in prison, 
certify, and if a magistrate &om his own 
view is satisfied, that such debtor is of un- 
sound mind, the magistrate is to certify* the 
same to the Court, and thereupon the Court 
may appoint some person to represent the 
debtor, and direct proceedings to be taken for 
adjudication against him. (Act of 1 86 1, s. 106^) 
He may then be sent to the county asylum, 
and dealt with as a pauper lunatic^ But in 
the event of his recovery, he must, if still 
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liable to be detained as a debtor, be remitted Part rv. 

Tit II 

to the gaoL (Act of 1861, s, 107.) Cap. Ili. 

Beford notice of an adjudication, and at or ^ ^- ^ * 
before the time of putting in execution a ^JJieli* !n»t 
warrant of seizure, a duplicate of the adjudi- ■**J'*'***^***"'- 
cation must be served on the debtor, who may 
show cause against its validiiy. And if he 
shows that the petitioning creditor's debt, or 
the trading or act of bankruptcy, is insufficient 
to support the adjudication, and if a debt, 
trading, or act of bankruptcy is proved on the 
part of another creditor, such adjudication is 
to be annulled. But if no cause shall have 
been shown, notice must be given of such 
adjudication in the London ^.Grazette.' 
(Act of 1849, s. 104.) 

After adiudication, the Court appoints aFirnmeet- 

•^ -^^ ing after ad- 

meeting of the creditors. At this a registrar judication. 
or some other person appointed by the Court 
must preside, and receive the proofs of the 
debts ; and the official assignee must give 
information of the bankrupt's estate and 
effects, and of his debts. The majority in 
number and value of the creditors present 
may then determine that the proceedings be 
prosecuted in the county court of any district 
other than the metropolitan district. And a 
majority in value of the creditors present 
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FabtIV. pdUflt determine whether any and what 
Cap. III. allowance for support shall be made to the 
^^^' bankrupt, up to the time of passing his last 

examination. (Act of 1861, s. 109.) 
Search-war- Where there is reason to believe tiiiat 

rant for 

proSSyV* property of the bankrupt is concealed ia any 
place not belonging to him, the C!ourt may 
grant a search-warrant. (Act of 1849, s. 106.) 

Powenof The officers acting under a warrant can 

the ofBcert 

awSwlt.**' break open any house, warehouse, door, or 
chest of the bankrupt, where he or any of his 
property may be reputed to be, and seize upon 
his body or property. ^(Act of 1849, s. 109.) 

Agreement No petition for adjudication can be difr- 

to make a 

man a bank- missed, uor any adjudication reversed, merely 
on the ground that the same or an act of 
bankiTiptcy has been concerted between the 
bankrupt and any creditor or other person. 
(Act of 1849, s. 115.) 

Death of If a bankrupt dies after adjudication, the 

bankrupt. 

Court may proceed as if he were living. 
(Act of 1849, s. 116.) 
Appoint- The Court must> forthwith after the 

ment of a 

public ait- meeting for the choice of a creditors' 

ting for the ° 

wSSl""*" assignee, appoint a public sitting, for the 
bankrupt to pass his last examination, and 
make application for his discharge. (Act 
of 1861, s. 140.) 
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The Court may adjourn the last examina-: PabtIV. 

Tit II 

tion of the bankrupt sine die, and in such cap. Hi. 
case he will be free from arrest or imprison- ^^^\^' 
ment for such time as the Court may appoint. A4ioum- 

... i.,^^^ * ^^ V ment of last 

(Act of 1849, S. 162.) examination. 

During the proceedings before a registrar, Taking the 
any party may take the opinion of the iJ^^^J,"**" 
Commissioner or Judge upon any point ?heSeSK° 

. • •• 1 <• 1 1 . trar*i certifi- 

arising, or on the result of the proceedings, <»(«• 
which must be stated by the registrar in the 
shape of a short certificate. This is signed by 
the Commissioner or Judge, if he approves, 
or may be discharged or varied by him. 
(Act of 1861, 8. 53.) 

In case of any claim, dispute, or difference. Decision of 

•^ ^ ' disputed 

either party may apply to the Court toP®*"**- 
determine the same ; but a resolution by a 
jnajority in number and value of the creditors 
may not be varied or set aside by the Court, 
unless inequitable. (Act of 1861, s. 136.) 

In any stage of the proceedings, any Talcing the 

opinion of 

question may be stated in a special case for J^Y^JJf* ®" 
the opinion of the Court, which shall be final, ^^^' 
unless it be agreed and stated in the case 
that either party may appeal. (Act of 1861, 
s. 56.) And the parties may agree that, upon 
the question being so decided, a sum of money 
or any debt or claim shall be paid, delivered, 
or transferred. (Act of 1861, s. 57.) 
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Section V. 
Of a Judgment-dd)toT Sv/mmoiis. 
Pabt IV. A judgment creditor, who is entitled to sue 

Tit it •* o 

Cap. III. o^^ ^ capias ad satisfaciendum, or to charge 
^^^' a debtor in execution in respect of any debt 

dSSw*"*" amounting to SOL, is entitled to sue out a 
judgment-debtor summons, requiring him to 
appear and be examined respecting his ability 
to satisfy the debt. (Act of 1861, s. 76.) And 
where a decree or order of a court of equity, 
or an order in bankruptcy or insolvency or 
lunacy, directing the payment of money, is 
disobeyed, and the debtor does not pay the 
money, or secure, or tender, or compound 
for it, the creditor is entitled to sue out a 
judgment-debtor summons* (Act of 1861, 
s. 77.) 

If the debtor is keeping out of the way to 
avoid service of the summons, the Court may 
order notice to be inserted in the newspapers, 
requiring him to appear. (Act of 1 86 1, s. 8 1 .) 
Upon his appearance, he may be examined 
on oath respecting his ability to satisfy the 
debt, and for the discovery of property 
applicable in that behalf, and will be bound 
to produce any documents relating to such 
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property, and to sign his examination when Pabt IV. 
reduced into writing. (Act of 1861, s. 82.) Cap. Ili. 
If, ajEker service of the summons, or after ^^•^ ' 
notice of it, the debtor does not pay^ secure, 
or compound for the debt and costs, the Court 
may adjudge him bankrupt ; and where he 
has not appeared, notice of the adjudication 
must be served upon him. (Act of 1861, s. 83.) 
If the debtor appears, and shows sufficient 
cause against the adjudication, it may be 
annulled, otherwise it will become absolute ; 
and notice of it is to be given in the London 
* Gazette,' and the adjudication will have rela- 
tion back to the service of the summons, or 
the insertion of the first notice in the 
London * Gazette,' as the case may be. 
(Act of 1861, s. 84.) 



Section VI. 



Of the Appointment of AsaigneeSy their 
Rights cmd Duties. 

Forthwith after adjudication, the Court Appoint- 
will appoint an official assignee. (Act ofciaia.- 
1849, s. 102.) 
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Pabt IV. Immediately on adjudication^ the official 
Cap. IIL assignee should take possession of the bank- 
^ "^*^ * rupt's estate, and, unless not requisite for the 
o«ciai M. protection of the creditors, should retain 
rionr*****" possession, until the appointment of a cre- 
ditors' assignee. (Act of 1861, s. 108.) But he 
may be ordered to dispose of property of a 
perishable nature, or property the holding 
possession of which would be prejudicial to 
the bankrupt's estate. (Act of 1849, s. 46.) 
Choice of At the first meeting of creditors, the ma- 

uiign«et. ... 

jonty m value of the creditors who prove 
debts may choose an assignee or assignees, 
to be called the creditors' assignee ; but tide 
Court may reject any person so chosen, and 
thereupon a new choice must be made. 
(Act of 1861, s. 116.) 
Security by And the majority in value of the creditors 

atifgneei, 

and appoint, prcscut must determine whether any security 

ment of a •■• ^ •* 

"**°*^'* shall be given by such assignee ; and such 
security may be by way of bond to a regis- 
trar ; and they may also determine whether 
a manager shall be appointed. (Act of 1861, 
s. 122.) 

Appoint- The assignees may, with the approbation 

ment of 

bankrupt^ of the Court, appoint the bankrupt himself 
^^^^' to superintend the management of his estate, 
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or to carry on his trade, and in other respect Past IV. 

Tit II 

to aid them in administering the estate. Cap.'iii. 
(Act of 1849, s. 150.) S^^- 

When the election of an assignee shall certificate of 

^ appointment. 

have been accepted by the person elected, 
and confirmed by the Court, the Court must, 
by certificate under the hand of the Com- 
missioner and the seal of the Court (to be 
called the certificate of appointment), declare 
such creditors' assignee to have been duly 
elected, and appoint him. (Act of 1861, 
s. 123.) 

A majority in number and value of the Appoint- * 

ment ot a 

creditors may remove the creditors' a^isignee fo*rT'SI!^ee 
or maiiager, or accept of his resignation ;«~^- 
and one-fourth in value of the creditors who 
have proved may apply for the removal of 
the creditors' assignee or manager, and the 
Court may remove such creditors' assignee 
or manager, and appoint a meeting for 
electing a new creditors' assignee ; and if the 
assignee dies, resigns, or is removed, or re- 
mains abroad, a new creditors' assignee may 
be appointed. (Act of 1861, s. 124.) 

The Court may, for sujfficient cause, appoint Power or the 

Court as re* 

an official assignee to act jointly with the gJinfjiSS "5 
creditors' assignee, or may remove the ere- ■•"«"*~' 
ditors' assignee, and direct a choice of an- 
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Past IV. other assignee, or may appoint an official 

Tit TT- 

Cap. III. assignee alone to wind up and administer the 
Sec^. ^tate. (Act of 1861, s. 124, 139.) 

DWettment Upon the appointment of the creditors' 

^,'^2?^*** assignee, all the estate of the bankrupt there- 
upon becomes divested out of the official 
assignee and vested in the creditors' assignee. 
(Act of 1861, s. 117.) 

Account and The official assiguce must render to the 

list of credi- 

tor. to be crcdltors' assignee an account and a list of all 

rendered by ^ 

fifiSS!*" creditors who have proved. (Act of 1861, 
s. 118.) And the creditors' assignee must 
audit such account in the presence of a re- 
gistrar, or, where the registrar is also official 
assignee, in the presence of the Judge. 
And a printed copy of the account, when 
audited, must be sent to every creditor who 
has proved. (Act of 1861, s. 119.) 

Reaiiiation It is the dutv of the creditors' assigfuee to 
manage, realise, and recover the bankrupt's 
estate generally, and convert it into money, 
and pay all moneys not necessarily retained 
for current expenses, and all public securities 
and bills and notes belonging to the estate, into 
thie Bank of England. (Act of 1861, s. 127.) 
But the official assignee must collect, realise, 
and recover every debt which does not exceed 
the sum of lOL, and must pay all sums so 



of the auets. 
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collected, realised, and recovered, into the Part IV. 
Bank ; and as to all such sums, he is deemed o^^p' jj j^ 
sole assignee of the estate. (Act of 1861, SeoVI. 
8, 128.) 

The assimees, with the leave of the Court, Powers or 

^ ' ' Afttigneet. 

may commence, prosecute, or defend any 
action or suit in place of the bankrupt, and, 
subject to the consent of creditors, accept a 
composition, or give time, or take security 
for the payment of debts, and submit to 
arbitration, (Act of 1849, s, 153.) 

A creditors' assimee must render an ac- Account by 

^ the creditors 

count to the official assignee ; and if he is Se IffldS 
dissatisfied, the same shall be enquired into there^ltrlr. 
by the registrar ; and if no creditors' assignee 
is appointed, the official assignee must render 
the account to the registrar. But in the case 
of- county court registrars, their accounts, as 
official assignees, must be rendered to, and 
examined and passed by, the Judges of their 
respective courts. , (Act of 1861, s. 129.) 

At the expiration of four months from the submitting 

^ statement of 

adjudication, or as much eailier as the Court *^""*- 
shall appoint, the creditors' assignee must 
. submit to a meeting of creditors a statement 
of the whole estate of the bankrupt, and all 
receipts and payments ; and the official as- Examination 
signee must, and any creditor who has proved 

Q 
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PabtIV. may^ examine the statement and compare 

Cap. III. the receipts and payments ; and the meeting 

^* ^' ^ ^ must declare whether any and what part, 

oecuration after making: a reasonable deductioii for 

at to sum to ^ 

Mdiuto!^.* future contingencies, shall be divided; and 
*"^*' the majority in value must determine whether 

any and what allowance may be made to the 
bankrupt out of his estate. (Act of 1861^ 
s. 174.) 
statement of After the passiug of each account of the 
acrounS* Creditors' assignee, a statement must be made 
by the official assignee, and sent to every 
creditor who has proved. (Act of 1861, s. 130.) 
offldifHt^' Where the creditors' assignee has obtained 
discharge oir au ordcr of discharge, the official assignee 
assignee, represents the estate, and has all the rights, 
duties, and powers of the official and creditors' 
assignee. (Act of 1861, s. 182.) 



Section VIL 

Of the Property which vesta in Assignees, 

What Tests Subject to the qualifications and exceptions 
signees. introduccd by statute, it is a fundamental 
rule and principle of the bankrupt laws, that 
the title of the assignees has relation back to 
the Act of Bankruptcy. (Sup. to Selw. N.P. 
271.) 
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All the bankrupt's personal estate, and all Past IV. 
property which may come to him before he cap. Ili. 
has obtained his certificate, and all debts due SboVIL 
to him, become absolutely vested in the 
assignees. (Act of 1849, s* 141.) 

All hereditaments (except copy or custom- 
ary hold) to which the bankrupt is entitled, 
and all interests in any of such hereditaments 
of which he might have disposed, and all such 
hereditaments as he has purchased or have 
come to him before obtaining his certificate, 
and all deeds and papers respecting the same, 
become absolutely vested in the assignees. 
(Act of 1849, s. 142.) 

Clauses in 3 & 4 Will. IV. c. 74, with re- clause, in 

the Stat. 3 & 

spect to the disposition of estates tail under J.^"i'gto- 
bankruptcies, are extended to proceedings "**'** **"* 
under petition for adjudication. (Act of 
1849, s. 208.) 

The Court may dispose of any copyhold ^J'JJ'JI ^^ 
or customary land, and make an order vesting cS?t«nLV 
the land, or such estate or interest as the "* ' 
bankrupt has therein, in such person and in 
such manner as the Court may think fit. 
(Actof 1861, s. 114.) 

The life estate of a bankrupt non-trader Life estate of 

, a bankrupt. 

may not be sold before it falls into possession, 

Q S 
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Part IV. without an express direction of the Court. 

Tit IL 

CAP.m. (Act of 1861, 8. 115.) 

Sbc. VIL jf ^jjg assignees elect to take land con- 

SJrtioJ'of* veyed, or agreed to be conveyed, to the bank- 
Mw^elirto nipt, subject to a rent, or the benefit of a 
conTcyed or leasc, OT agreement for a lease, the bankrupt 
JSt^S ^ will ^ot be liable to pay any rent accruing 
bSikrupt. * after the filing of the petition, or to be sued 
in respect of any subsequent non-observance 
or non-performance of the conditions, cove- 
nants, or agreements. And if the assignees 
decline to take such land, or the benefit of 
such conveyance or agreement, or such lease 
or agreement for a lease, the bankrupt will 
not be liable, if he delivers up the deed to 
the person entitled to the rent or having 
agreed to convey or lease. And if the as- 
signees do not elect, any person entitled to 
such rent, or having so conveyed or agreed to 
convey, or leased or agreed to lease, or any 
person claiming under him, may apply to 
the Court, and the Court may order them to 
elect and deliver up such deed, in case they 
decline the same and the possession of the 
premises. (Act of 1849, s. 145.) 

In every case of a lease or agreement for 
a lease, the assignees may elect to take the 
same, and to keep possession up to some 
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quarter or half-yearly day on which rent is Pabt iv. 
payable, not being more than six months cap. Hi. 
from the adjudication, and upon such day to S ec. VI I. 
decline it (Act of 1861, s. 131.) 

The assignees may have a sequestration of seque«tra- 

tion. 

the profits of the benefice of a bankrupt 
clergyman, but the sequestrator must allow, 
out of the benefice, to the bankrupt, whilst 
he performs the duties of the parish or place, 
such an annual sum as the bishop shall 
direct, not exceeding that which he might 
have appointed to a curate. (Act of 1861, 
s. 135.) 

The bankrupt may be ordered to join in order upon 

bankrupt to 

any conveyance of his estate to a purchaser ; convey to a 

*/ J jr ' purchaser. 

and if he do not execute it, he and all 
persons claiming under him will be stopped 
from objecting to its validity, and his right and 
title will be barred. (Act of 1849, s. 148.) 

If a bankrupt has conveyed or pledged his Redemption 
estate, or deposited any deeds, subject to "^^^l ™°'''- 
redemption, the assignees may, before the llLnkr^,,?.^ 
time for performing the condition as to re- 
demption, tender or pay money, or otherwise 
perform the condition, and after such tender, 
payment, or performance, the estate may be 
sold for the benefit of the creditors. (Act of 
1849, s. 149.) 
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Pabt IV. No title to any real or personal estate sold 

Tit H 

Cap. III. ^i^der a bankruptcy may be impeached in 
S»c^ll. respect of any defect in any of the proceed- 

tiuf^**ro? ^^S^ unless the bankrupt have within a 
perty told, (jej^i^ ^uj^e Commenced proceedings to dis- 
pute, dismiss^ or aimul the petition or adju- 
dication^ and duly prosecuted the same. 
(Act of 1849, s. 131.) 
Transfer of If a bankrupt has any government stock, 

'"'rt**to'*thi f^^<ls> o^ annuities standing in his name in 
usigneet. j^jg ^^^^^ right, the Court may order the 

transfer of the same into the name of the 
assignees, and the payment of all dividends 
upon the same to the official assignee. (Act 
of 1849, s. 128.) 
Order upon The CouTt may order any treasurer or 
Agent to pay other officcr, or any banker, solicitor, or 

or deliver ^ j ^ 7 

MdgiSeV^or other agent of the bankrupt, to pay and 
"* ' deliver over, to the official assignee or to the 
Bank of England, all moneys or securities 
for money in his possession or power as such 
officer or agent, and which he is not by law 
entitled to retain. (Act of 1849, s. 132.) 

Chattels fn I^ ^ bankrupt has in his possession, order, 

the order or ,, ... j i xj. i v i» 

disposition of or dispositiou, any goods or chattels whereof 
««p«- he was reputed owner, or whereof he had 

taken upon him the sale, alteration, or dis- 
position as owner, the Court may order the 
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same to be sold for the benefit of the cre- PabtIV. 

Tit II 

ditors. (Act of 1849, s. 125; Tudor's Ca. CAP.lli. 
on M, L, 400.) SecYU. 

The assignees may sell all or any of the saieofbook 
book debts and the goodwill of the bank- good^iu. 
rupt's business. (Act of 1861, s. 137.) 

The Court may order such portion of the Pay, haif- 

pay, ■aUrr, 

pay, half-pay, salary, emolument, or pension o'P«n«io»- 
of any bankrupt, as the chief officer of the 
department may officially sanction, to be paid 
to the assignees, to be applied in payment 
of the bankrupt's debts. (Act of 1861, s. 134.) 

All powers vested in a bankrupt for his Powers 
own benefit, except the right of nomination 
to a benefice, may be executed by the 
assignees. (Act of 1849, s. 147.) 

An uncertificated bankrupt may acquire Acquisition 

of property 

property and contract for the benefit of his J" u^^mi- ^ 
assignees, and may sue in respect of such f^l!** **^^' 
property or contract. But the assignees 
cannot recover in respect of the mere per- 
sonal labour of the bankrupt (Sup. to 
Selw. N. P. 323.) 
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Section VIII. 

Of the BanJcrupfs Duty^ Liability, and 

Protection. 

Part IV. When there is probable cause for believing: 

Tit. II. . . 

Cap. Ili. that a person against whom a petition for 

• adjudication has been filed, is about to quit 

fJwre'Sf* England, and to remove or conceal any of his 

meni^and goods OT chattcls, with intent to defraud his 

property of a 

?»*a£urto c^^^tors, the Court may authorise his arrest, 
Smd.^"** and the seizure of his books, papers, moneys, 
goods, and chattels. But the petitioning 
creditor may be required to show cause why 
the person arrested should not be discharged, 
or why the things seized should not be de- 
livered up to him. (Act of 1849, s. 99.) 
Apprehen- If a bankrupt is keeping: out of the way, 

eionofbank- ^ Jr o j^ 

keeSn^oiIt ^^^ canuot be personally served with a sum- 
oft e way. jj^qj^^ qj. thcTC is probablo cause for believing 

that he is about to leave England, or to re- 
move or conceal any of his goods or chattels, 
the Court may direct him to be apprehended 
and brought before it to be examined. 
(Act of 1849, s. 119.) 
Bankrupt'* The bankrupt must prepare a statement, 

statement of 1 1 i» i • j. j i -v j 

account*, upou oath, 01 his accouuts, and subscribe and 
file it. (Act of 1861, s. 141.) This is open to 
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the inspection of all creditors, who may take Pam IV. 
copies of and extracts from it; and an ah- cap.III. 
stract of it must he sent to each creditor who ^^' ^■^^^• 
has proved. (Actof 1861, s. 142.) The official 
assignee must assist the bankrupt in the pre- 
paration of it, and prepare and file a report 
upon the state of the bankrupt's aflfairs. If 
necessary, the Court may nominate some 
other person to assist the bankrupt ; and if 
any such person is employed, he must sign 
a certificate, appended to'the statement, ex- 
pressing his approval or disapproval thereof, 
and the reasons for such disapproval. (Act 
of 1861, s. 143.) 

When a bankrupt is in custody, the Court 
may appoint a person to attend him, to pro- 
duce to him his books, papers, and writings, 
in order that he may prepare his balance- 
sheet and show the particulars of his estate. 
(Act of 1849, s. 163.) 

The bankrupt must deliver up to the offi- Delivery 

up and dif • 

cial assignee, upon oath, all books and papers ^ovprr of 
relating to his estate which are in his custody p'^*"* 
or power, and discover such as are in the 
custody or power of any other person. (Act 
of 1849, 8. 105.) 

No person, as against the assignees, may wghtofas- 
withhold possession of the bankrupt's books the books of 

Q3 
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FabtIV. of account, or claiin any lien tbereon. (Act 

C^.m. of 1861, 8. 121.) 

Sec. VIIL jf ^.j^^ bankrupt is not in custody, he will 

IgSSrt Sird ^ f^^® f*"^^ arrest by any creditor in coming 
?wkra t'ft ^ surrender, and after such surrender for 
fl^amt. such time as the Court shall think fit ; and 
Pnurtice whenever a bankrupt is in custody, the Court 

when bank. ^ "^ ' 

22^ *" may order him to be brought before it at any 
sitting ; and if he is desirous to surrender, he 
must be so brought up ; and where any per- 
son, who has been adjudged bankrupt and has 
obtained his protection, is in custody for debt, 
the Court may order his immediate release. 
But the Court must not order such release 
where he is in custody for a debt contracted 
by fraud or breach of trust, or by reason of 
an offence, or for a debt by reason of any 
judgment, or for breach of the revenue laws, 
or for breach of promise of marriage, seduc- 
tion, criminal conversation, Hbel, slander, 
assault, battery, malicious arrest, malicious 
trespass, or for maliciously filing or pro- 
secuting a petition for adjudication of bank- 
ruptcy. (Act of 1849, s. 112.) 

fieieaieof If a bankrupt is arrested for debt or on 

tankrupt. 

any escape warrant in coming to surrender, 
or is arrested after his surrender and while 
protected by order, he must, on producing 
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such protection, be immediately discharged. Part IV. 
(Act of 1849, s. 113.) C^'liL 

After his certificate, the bankrupt must do SeoVIIL 
any act necessary for getting in or protecting ^^*I°'J^' 
the estate. (Act of 1849, s. 105.) Se'^is 



Section IX. 



Of the Exammation of the Bankrupt and 

other Persons, 

The Court may summon any bankrupt Examination 

•^ J x- of bankrupt, 

before it, and, in case he shall not come, and 
have no lawful impediment, may by warrant 
direct him to be apprehended and brought 
before the Court. And upon his appearance 
he may be examined, either orally or in writ- 
ing, as to all matters relating to his trade, 
dealings, or estate; and when his examina- 
tion is reduced into writing, he must sign it. 
(Act of 1849, s. 117.) ^ 

The Court may also summon before it the or his wife, 
bankrupt's wife, and examine her for the 
discovery of the bankrupt's estate. (Act of 
1849, s. 118.) 

The Court, before adiudication, may sum- summoning 

' ** ^ ^ of third per. 

mon before it any person capable of giving JSJIdiSiSn. 
any information concerning. the trading or 



348 INTERPOSITION OF THE 

Pabt IV. act of bankruptcy of the debtor, and may 
CiLp. III. require such person to produce any document 
SBapc. necessary to establish such act of trading' or 

act of bankruptcy. (Act of 1849, s- 100.) 
Summoning The Court mav summon before it any 

of third per- •' '^ 

jSdfcattoor^' person known or suspected to have any of 
the bankrupt's estate, or supposed to be in- 
debted to him, or capable of giving informa- 
tion, and may require such person to produce 
documents ; and if he does not come (hav- 
ing no lawful impediment), the Court may 
direct him to be apprehended and brought 
before it for examination. (Act of 1849, 
s. 120.) 

Where any person to whom any &uch sum- 
mons is directed is keeping out of the way, 
and cannot be personally served therewith, 
the Court may order that the delivery of a 
copy of it to the wife or servant or some 
adult inmate of the house or family of the 
person, at his usual or last known place of 
abode or business, and explaining the purport 
thereof, shall be equivalent to personal ser- 
vice. (Act of 1849, 8. 121.) 

Mode of e»- The Court may examine any person upon 
oath, either orally or in writing, concerning 
the person, trade, dealings, or estate of the 
bankrupt, or any act of bankruptcy, and re- 
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duce into writing the answers, and he must Pabt iv. 

sign the same. (Act of 1849, s. 122.) Cap. iri. 

Parties and witnesses summoned before a Sbo^. 

resHistrar are bound to attend, and will in case Pfrtiwand 

«^ ' witnesses not 

of default be liable to process of contempt ; foifa^iegu!" 
and all persons wilfully and corruptly swear- wiifuiiy 

^ ■■• •' swearing 

ing or affirming falsely before a registrar, will Jj'^®*^ ^^®'® 
be liable to all the consequences of perjiu'y. 
(Act of 1861, s. 54.) 

If a person examined before a registrar Person 

examined 

refuses or declines to answer, or to swear to or before a re- 

^ glstrar, re- 

sign his examination, the registrar must refer l"„'.*:fr%r to 
the matter to the Commissioner, who may sign ws ex- 

*' aininatioD. 

order the person so acting to pay the costs. 
(Actof 1861, s. bb.^ 

If a person examined admits that he is Admission of 

debt due to 

indebted to the bankrupt, the Court may bankrupt, 
order that he pay the amount, and the order 
will have the eflfect of a judgment. (Act of 
1849, s. 123.) Such admission must be signed 
in the presence of some officer of the Court, 
who must attest the signature. (Act of 1861, 
s. 111.) 

The Court may command the attendance Attendance 

, . P 1 ^^ witnesses. 

of Witnesses who are in any part of the 
United Kingdom. And the Court may direct Ezamiimtion 

,.,- iTii/»®' witnesses 

the examination in Scotland and Ireland of *» scouand 

or Ireland. 

any person capable of giving information as 
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PabtIV. to the acts^ estate, or dealings of a bankrupt 
Cap. Ili. ^^ petitioner. (Act of 1861, s. 215-7,) 
S EalX . ^ bankrupt or bankrupt's wife, and any 

^rmiSon?' P®™<>^5 ^^^ ^^^^^ wilfiilly and corruptly 
swear or affirm anything false, will be liable to 
the penalties of perjury. (Act of 1849, s. 254.) 



Section X. 

Of the "Proof of Debts ; arid of Payments 

m full. 

Debts con. Bon& fido Creditors, in respect of debts 

tracted after 

thebank- coutracted after, but without notice of, an 
act of bankruptcy, may prove. (Act of 1849, 
s. 165.) 

Money pay. A persou entitled to enforce payment of 

id>le under , 

processor auy money, costs, or expenses against ttie 

bankrupt, by process of contempt, may prove 

for the amount (Act of 1861, s. 149.) 

Proportion- ^ pcrsou entitled to a proportionate part 

^rjodini of rent and other payments falling due at 

payments* 

• fixed periods, may prove for the same. (Act 
of 1861, s. 150.) 
instaimenu. A Creditor whose debt is payable by in* 
stalments may prove for the amount remain- 
ing unpaid. (Act of 1861, s. 151.) 
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The Court may assess, or direct the assess- Pabt IV. 

Tit. II. 

ment, by a jury before itself or in a court of Cap. IIL 
law, of damages under a contract ; and the * 
amount will be provable. (Act of 1861,s. 153.) ^»"«8«'- 
A person entitled to the benefit of a con- Payments la 

■^ respect of 

tract under which a bankrupt is liable to pay, KSJpayiwe 
repay, or mdemmfy another against premiums 
or periodical payments, may apply to the 
Court to set a value upon his interest ; and 
such person may prove for the amount, when 
ascertained. (Act of 1861, s. 154.) 

A person who has given credit to ^heMong pay- 
bankrupt, upon valuable consideration, for ^"'"'i®**"®- 
any money which shall not have become 
payable at the time of the act of bankruptcy, 
may prove as if the same were payable pre- 
sently, deducting only thereout a rebate of 
interest at 5 per cent, per annum. (Act of 
1849, 8. 172.) 

A person who is surety or liable for a debt Liability in 

respect of 

of the bankrupt, or bail for him, if he has »u'«J>*>ip. 
paid the debt, and the creditor has proved 
his debt, may stand in the place of the cre- 
ditor in respect of proof, or, if the creditor 
has not proved, may prove in respect of such 
payment ; provided he had not notice of the 
act of bankruptcy when he became surety, 
or bail, or liable. (Act of 1849, s. 173.) 
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PabtIV. The obligee in a bottomry or respondentia 

Cap. III. bond, and the assured in any policy of in- 

^ surance, may claim, and, after the loss or 

obu^Yna contingency has happened, may prove his 

reipomiinitia debt or demand; and the person effecting 

bond, or of 

an insured, any policy of insurancc upon ships or goods 
with a bankrupt, may prove any loss to 
which the bankrupt is liable, although the 
person so effecting such policy was not bene- 
ficially interested in such ships or goods, in 
case the person so interested is not within 
the United Eealm. (Act of 1849, s. 174.) 

Annuity. An annuity creditor may prove for the 

value of the annuity, to be ascertained by 
the Court. (Act of 1849, s. 175.) A person 
entitled to an annuity granted by a bankrupt 
may not sue a collateral surety for the pay- 
ment of it until such annuitant has proved 
for the value; and if the surety pay the 
amount proved, he will be discharged from 
all claims in respect to the annuity. And 
if he does not pay the sum proved, he may 
be sued for the accruing payments, and, 
after payment or satisfaction, the surety will 
stand in the place of the annuitant in respect 
of such proof, to the amount so paid or 
satisfied by the surety, and the certificate of 
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the bankrupt will be a discharge to him. PaetIV. 
(Act of 1849, s. 176.) C^.lii. 

If a bankrupt has contracted a debt pay- ^^'^ ' 
able upon a contingency, which has not JJ^^J* p^*^*"® 
happened before the filing of the petition '*"^*°'''* 
for adjudication, the Court may ascertain 
the value, and admit the creditor to prove, 
or, if the value is not ascertained before the 
happening of the contingency, the creditor 
may, after that event, prove in respect of 
the debt, provided the creditor had not 
notice of an act of bankruptcy when the 
debt was contracted. (Act of 1849, s. 177.) 

If a trader has contracted a liability to Liability to 

pay money 

pay money upon a contingency, and the »« * c»n^"'- 
demand in respect thereof has not been 
ascertained, the person with whom such 
liability has been contracted will be admitted 
to claim for such sum as the Court shall 
think fit; and after the contingency has 
happened and the demand has been ascer- 
tained, he may prove such demand, but not 
disturb the former dividends, provided he 
had not notice of an act of bankruptcy at 
the time when the liability was contracted. 
But where any such claim is not converted 
into a proof within six months from the 
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Pabt rv. jSling of the petition, it may be expunged. 

Cap.* III. (Act of 1849, 8. 178.) 

In case of the bankruptcy of an agent, 

JiJJJid by iiitrusted with goods which have been 

***"'' pledged by him and redeemed by the owner, 
the owner will be held to have paid the sum 
for redemption for the use of the agent, or, 
in case the goods shall not be so redeemed, 
the owner will be deemed the creditor of the 
agent for the value of the goods. (Act of 
1849, 8, 179.) 

Interest. Upou all dcbts or sums certain, whereupon 

interest is not agreed for, and which are 
overdue at the time of the petition for adju- 
dication, the creditor may prove for interest 
at not more than 4 per cent, up to the filing 
of the petition. (Act of 1849, s, 180.) 

cottf. If a plaintiff or petitioner in bankruptcy 

or lunacy has obtained a judgment, decree, 
or order for a debt or demand, proved under 
the bankruptcy, he may prove for the costs ; 
and a defendant who has obtained a judg- 
ment, decree, or order against a bankrupt, 
may prove for the costs. (Act of 1849, 
s. 181.) 

Arrem of No distross for rent levied after an act of 

rent. 

bankruptcy is available for more than one 
year's rent accrued before the filing of a 
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petition for adjudication. But the landlord PabtIV. 
or person to whom the rent was due may cap. Hi. 
come in as a creditor for the overplus. (Act ^^' -^ ' 
of 1849, s. 129.) 

The Court will ord6r payment of assessed AueueA , 

taxes. 

taxes assessed up to the 5th of April next 
after the bankruptcy, and the bankrupt will 
not be liable after that day in respect of any 
article kept for trade purposes at or before 
the time of the bankruptcy, and bona fide 
sold under it, and not kept after that day. 
(Act of 1849, s. 166.) 

The Court will order payment of all pa- Parochial 
rochial rates due during the twelve months 
immediately preceding the bankruptcy, and 
impaid at the time of the adjudication. (Act 
of 1861, s. 156.) 

If any person having in his possession, by Moneys or 
virtue of his employment, any moneys or jn^J*- 
efifects, deeds, or securities, belonging to aiocSty^*°* 
society, becomes bankrupt, the Court will 
order payment and delivery over of such 
things to the society, and will also order 
payment, out of the bankrupt's estate, of all 
money due, which the bankrupt received by 
virtue of his employment, before any other 
of his debts are paid. (Act of 1849, s. 167.) 

The Court may order payment out of the 



IVaget or 

cleri 
wnanu. 
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Pabi IV. estate of sums due for wages or salary of a 

Cap. III. servant or clerk^ not exceeding tiiree months' 

^^ wages or salary, and not exceeding 30?., and 

j(^^ the servant or clerk may prove for any sum 

exceeding that amount. (Act of 1 849, s. 168.) 

Wages of The Court may order payment out of the 

lalxNirers or 

workmen, estate of the wages of a labourer or work- 
man, not exceeding 40«., and he may prove 
for any sum exceeding that amount. (Act 
of 1849, B. 169.) 

Apprentieet. ' The filing of a petition for adjudication is 
a discharge of an indenture of apprentice- 
ship; and if an apprentice-fee has been 
paid, the Court may order a reasonable sum 
to be paid out of the estate to or for the 
apprentice. (Act of 1849, s. 170.) 

Set-off Where there has been mutual credit, or 

where there are mutual debts, one debt or 
demand may be set against another, notwith- 
standing any prior act of bankruptcy before 
the credit was given or the debt was con- 
tracted. (Act of 1849, s. 171.) 

Mode of A creditor may prove his debt by deliver- 

proof. 

ing or sending a statement, with a declara- 
tion signed by him that such statement is 
a true and complete statement of account, 
and that the debt is justly due ; and bodies 
politic and public companies incorporated or 
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authorised to sue may prove by an agent. Past IV. 
(Act of 1861, 8. 144.) C^.'in. 

Any person wilfully and corruptly making ^^' ^ 
any declaration for proof of debt is liable to 
the penalties of perjury. (Act of 1 86 1, s. 145.) 

A creditor may also prove his debt by 
deposition in Court, or in chambers, or be- 
fore a registrar, or by aflBdavit, upon his own 
oath, or upon that of any clerk or other per- 
son in his employment. (Act of 1861, s. 146.) 
• The Court may examine, upon oath or 
otherwise, any person tendering or who has 
made a proof, or may require further proof, 
and may summon any person capable of 
giving evidence concerning such proof- (Act 
of 1861, s. 148 ; Act of 1849, s. 164.) 

The official or creditors' assignee must Examination 

of accounts. 

examine all the statements of account, and 
compare them with the bankrupt's books 
and documents, and make out a list of the List of ere. 

-* ditors who 

creditors who have proved, stating the h*^® prored. 
amount and nature of the debts ; which list 
is open to the inspection of any creditor who 
has proved. (Act of 1861, s. 147.) 

No creditor who has brought an action or Election to 
instituted a suit may prove a debt without ac{*<»n or 
relinquishing the action or suit. And the 
jproving or claiming a debt, under a petition 
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PabtIV. for adjudication, will be deemed an election 
Cap. IIL ^ ^^^ ^^ benefit of the petition. (Act of 

Expunging a The Couit may expunge or reduce a proof 
of debt (Act of 1861, s. 155.) 



Section XI. 

Of the Dividend. 
Debiting If the creditors' assignee has kept in his 

credltori' m- 

interwr''** hands more than 50?., the creditors may 
debit him for interest for the amount, at a 
rate not exceeding 20 per cent, per annum. 
(Act of 1861, 8. 175.) 

Calculation In the calculatiou of a dividend, provision 

of a dividend. ^ *^ 

must be made for debts due to persons 
resident in places so distant that they have 
not had time to tender or establish their 
proof, and also for undetermined claims. 
(Act of 1861, s. 176.) 
List of ere- After the meeting of creditors, subsequent 

ditorswith , 

dend.'*'''*" ^^ adjudication, the ofl&cial assignee must 
prepare a list of creditors entitled to dividend, 
and set opposite to the name of each creditor 
his dividend, and forward to every such 
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creditor a statement of his dividend. (Act Paih IV. 
of 1861, 8. 178.) . c^:nL 

The like proceedings for the making up ^-o^ 
and auditing the accounts, and the declara- JlSJSu^nd 
tion and payment of the dividend, must be *"'**®°^- 
had at every period of four months, or earlier, 
until the whole estate is divided. But the 
majority in value of the creditors at any such 
meeting may postpone the period of declaring 
the dividend, or may declare that the second 
dividend shall be finaL (Act of 1861, s. 179.) 

No creditor having security, or havinfi: w'**''*"®" 

o •/ ' o dltor may re- 

made an attachment of the goods and tSm "iSte- 

chattels of the bankrupt, may receive more tion.'*'^^°'" 
than a rateable part of such debt, except in 
respect of an execution or extent served and 
levied by seizure and sale upon the bank- 
rupt's property, or any mortgage or lien 
upon the same, before the filing of the 
adjudication. (Act of 1849, s. 184.) 

Every creditors' assignee must transmit to Lutof on- 

•' ° claimed di- 

the official assignee a list of unclaimed divi- oSJundSg 
dends, and of all debts remaining due to the ***'*^'' 
estate, and pay all moneys and other estate Payment 

^ *^ •' "^ , , into Bank. 

into the Bank of England. (Act of 1861, 
s. 181.) 

All unclaimed dividends and all moneys Tranifer of 
unclaimed must be transferred to the credit moneyi. 
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Past IV. or^ if a trader^ he has, with intent to oonoeal 

Tit it 

Cap. IIL ^^^ ^^ue state of his affairs, wilfully ontutted 
S BaXi L ^Q ^eep proper books of account, or, whether 
trader or not, his insolvency is attributable 
to rash and hazardous speculation or unjusti- 
fiable extoivagance in living, or he has put 
any of his creditors to unnecessary expense 
by frivolous or vexatious defence to any action 
or suit to recover any debt or money due from 
him, the Court may either refuse an order of 
discharge, or may suspend the same, or may 
grant an order of discharge subject to any 
condition. (Act of 1861, s. 159.) 
DUcharge of In the casc of any bankrupt whose certificate 
whose certu of conformitv has been refused before the Act 

flcatei have '^ 

bSSrTth^ of 1861, the Court may, after the expiration 
Act of 1861. ^f ^j^gg years from the time of such refusal, 

hear and de%ennine his application for an 
order of discharge in the same manner as if 
the bankruptcy had taken place after the 
commencement of that statute. (Act of 1861„ 
S.160.) 
Efftetofthe Subject to any conditions that may be 

order of dii. .1 •/ ■ ^ 

charge. imposed by the Court under the 159th 
section of the Act of 1861 (Roche & Haz., 
p. 184), the order of discharge will dis- 
charge the bankrupt from all debts, claims,, 
or demands provable under his bank- 
ruptcy; and if thereafter he is arrested 
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or any action is brought against him, for PaetIV. 
any such debt, claim, or demand, he will Cap.'iil 
be discharged upon entering an appearance, Sbc^i. 
and may plead in general that the cause of 
action accrued before he became bankrupt ; 
and the order of discharge will be sufficient 
evidence of the bankruptcy and the proceed- 
ings precedent to the order of discharge. 
(Act of 1861, s. 161.) 

If a bankrupt, after the order of discharge 
takes effect, is arrested or detained in custody 
for a debt, claim, or demand, provable under 
the bankruptcy, where judgment has been 
obtained before the order of discharge takes 
efiFect, the Court or a judge of a superior court 
of law will, unless there appear good reason 
to the contrary, direct his discharge. (Act of 
1861, s. 162.) 

After the order for discharge takes efiFect, 
the bankrupt will not be liable to any debt 
or demand provable under the bankruptcy 
on any contract made after adjudication. 
(Act of 1861, s. 164.) 

The order of discharge will discharge the 
bankrupt from the effects of any process of 
contempt for non-payment of money or 
costs or expenses. (Act of 1861, s. 165.) 

A contract, covenant, or security for 

112 
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Past IV. secaring the payment of money as a conade- 

(Up.'iil ration to persuade the creditor to forbear 

^^^_^^ opposing the order for dischaige, or to for- 

JjSitoJ to ^^^^ ^ petition for a rehearing of or to 

iMMiDg oK'er appeal against the same, will be Toid ; but 

of dlicliArg^* 

no such security, if a negotiable security, 
will be void as against a bona fide holder 
thereof for yalue without notice of the con- 
sideration. (Act of I86I5 s. 166.) 
Reriewing The ordcT of discharge will not be re- 

OTdtr of 

ditcharg*. yiewcd^ uulcss obtained fraudulently. (Act of 

1861,8. 168.) 
When the The Order of discharge is not to be drawn 

order of dU- ., -. , . • 

Sd?iVn*" ^P until after the expiration of the time 

dSil'*" allowed for appeal, or, if an appeal is brought, 

until after the decision thereon, and it must 

bear date either the day after the expiration 

of the time allowed for appeal, or the day of 

the decision of the Court of Appeal, as the 

case may require. (Act of 1861, s. 170.) 

Apptai for A creditor or a creditors' assignee, or the 

the ordor of bankrupt, may, if the order of discharge has 

been made or refused by £Hiy Commissions 

or county court judge, apply to the Court of 

Appeal in Chancery, that such order of dis* 

charge may be granted, or recalled and 

delivered up to be cancelled. (Act of 1861, 

8. 171.) 
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Notice of the granting of the order of dis- I*abt IV. 
charge must be advertised. (Act of 1861, CarIIL 
s. 172.) Sbc/xh. 



Notice of the 
order. 



Section XIIL 

Of Transdcticms affected or not affected 
by the Bankruptcy* 

If a bankrupt, being at the time insolvent, Fraudulent 
shall (except upon the marriage of any of 
hi« children^ or for valuable consideration) 
have conveyed, assigned, or transferred any 
hereditaments, goods, or chattels, or made 
over any securities, or transferred his debts, 
the Court may order the same to be sold for 
the benefit of the creditors. (Act of 1849, 
s. 126.) 

Every warrant of attorney to confess judg- warrantt of 
ment in a personal action, riven by a bank- confess judg- 

*^ ' o ./ ments.cogno- 

rupt within two months before the filing aron«Vnttoa 
petition for adjudication, and in respect of Cfudg- 

meat. 

an antecedent debt or money demand, and 
'every cognovit actionem, or consent to a 
judge's order for judgment, given by a bank- 
rupt within two months before the filing the 
petition, in an action commenced by collu- 
sion with the bankrupt, or having been in 
fact given before the commencement of ail 
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?ABTiy. action, the bankrupt being unable to meet 
Cap. III. ^^ engagements, is to be deemed to bie null 
SboXIIL and void. (Act of 1849, s. 135.) But non- 
observance of these enactments does not 
render the warrant of attorney, cognovit, or 
judge's order void as against the trader him- 
self, but only as against the assignees. (Sup. 
toSelw.K P. 309-11.) 
whMtrani. All payments really and bona fide made 

actions prior 

tothepeu- by a bankrupt to a creditor before the filing 
iro*Sau? ^^ ^^® petition for adjudication, and all pay- 
ments really and bon4 fide made to a bank- 
rupt before the filing of the petition, and all 
conveyances by a bankrupt bona fide exe- 
cuted before the filing of the petition, and 
all contracts, dealings, and transactions by 
and with a bankrupt, really and bona fide 
made before the filing of the petition, and 
all executions and attachments bona fide 
executed before that time, are valid, notwith- 
standing a prior act of bankruptcy, provided 
the person so dealing with, or paying to, or 
being paid by the bankrupt, or at whose suit 
or on whose account the execution or attach- 
ment issued, had no notice of a prior act of 
bankruptcy. But this is not to be con- 
sidered as authorising any fraudulent prefer- 
ence. (Act of 1849, 8. 133.) 
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No purchase from a bankrupt, bona fide ^''^• 
and for valuable consideration, where the Cap.. III. 

purchaser had notice of an act of bank- 

ruptcy, can be impeached by reason thereof, 
unless a petition for adjudication shall have 
been sued out or filed within twelve months 
•ftfter the act of bankruptcy. (Act of 1849^ 
s. 134.) 



Section XIV. 

Of au^eTidmg Bankruptcy Proceedings, and 
wvnding up the Estate as the Creditors 
may ihvnJefit. 

If any proposal is made by the bankrupt, J^IS?, 
which it appears to the major part in value Sg| 
of the creditors then present ought to be 
accepted, or if they resolve that no further 
proceedings be taken in bankruptcy, the 
meeting must be adjounjed, in order that 
notice of such resolution may be given to 
every creditor ; and if, at such adjourned 
meeting, a majority in number, representing 
three-fourths in value, of the creditors pre- 
sent so resolve, the proceedings in bank- 
ruptcy must be suspended, and the estate 
and effects be administered as such majority 
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Fast IV. shall direct ; and the bankrapt^ having made 

Tit. II 

Cap. III. a ftJl discovery of his estate, may then apply 
^^^^' for his discharge. (Act of 1861, s. 1 10.) 



Section XV, 

Of the Change from Bankruptcy to a Deed of 
ArrangemeTvt, subject to the Approval and 
Conirol of the Court 

Reioiutioa At the first meeting of creditors after 

to wind up , . 

under adaed. adjudication, or at any meeting for the 
purpose, three-fourths in number and value 
of 'the creditors present or represented may 
resolve that the estate ought to be wound up 
under a deed. (Act of 1861, s. 186.) 
subMquent The registrar must report such resolution 
fortSSpS. to the Court, and ijlie bankrupt or creditor 

pote« 

may apply to the Court, that the proceedings 
in bankruptcy may be stayed; and if the 
Court consider the resolution to be reasonable 
and calculated to benefit the general body of 
the creditors, it will confirm the same, and 
give such directions as to the interim manage- 
ment of the estate as may be deemed ex- 
pedient (Act of 1861, s. 186.) 

The bankrupt or a creditor may produce 
to the Court a deed of arrangement, signed 
by or on behalf of three-fourths in number 
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and value of the creditors. And if the Court Part IV. 
considers its terms to be reasonable and cap.iIL 
calculated to benefit tiie general body of the Sbc^xV. 
creditors^ the Court will make a declaration 
of its complete execution^ and direct it to be 
registered, and may annul the bankruptcy. 
(Act of 1861, s. 187.) 

Either before or after such order, the Court 
has jurisdiction respectiug the disclosure, 
management, or winding up of the bankrupt's 
estate and afifairs, or respecting ihe execution 
of any of the trusts or provisions of the deed, 
or the audit or examination of the accounts 
of a trustee or inspector, or the taxation or 
examination of the costs or charges, or 
generally for the decision of any dispute or 
question. (Act of 1861, s. 188.) 

If the resolution is not duly reported, or if 
the Court refuses the application to stay pro- 
ceedings, or if the deed of arrangement is not 
duly produced, or if, upon its production, the 
Court does not think fit to approve of it, the 
bankruptcy will proceed, as though no such 
solution had been passed. (Act of 1 86 1 , s. 1 90.) 

If the bankruptcy is annulled, the order Notice of a 

bankruptcy 

annulling the same must be filed, and notice ^"JJ/^" 
thereof be given in the London * Gazette.' 
(Actof 1861, s. 191.) 

B 8 



ton. 
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Section XVL 

Winding up a Debtor^ 8 JE state under a Deed 
of Composition^ eubject to the Jurisdiction 
of the Cowrt, where no Bankruptcy Pro* 
ceedinga have been taken. 

Pabt rv. A deed or instrument entered into between 
Cap. IIL * debtor and his creditors, or any of th'ein^ or 
Sb c. XV I. a trustee on their behalf, will be binding on 
cr^tOTt' all the creditors, if the following conditions 
Suthe^cJSu. b® observed: — 1. A majority in number, 
representing three-fourths in value, of the 
creditors whose debts amount to lOL and 
upwards, must assent to the deed or instni- 
ment. 2. The trustee or trustees must 
execute the same. 3. It must be attested 
by a solicitor. 4. It must be registered at 
the oflSce of the chief registrar. 5. An 
affidavit or a certificate, by the trustee or 
trustees, that a majority in number, represent^ 
ing three-fourths in value, of the creditors 
whose debts amount to lOZ. or upwards, have 
in writing assented, and also stating the 
amount of the property comprised, must be 
delivered to the chief registrar. 6. It must 
be duly stamped. 7. Immediately on execu* 
tion, possession of the property must be given 
to the trustees. (Act of 1861, s. 192.) 
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Every arrangement or agreement made by PabtIV. 
a debtor with his creditors or any person on c^"^ 
their behalf, must be registered in the Court ^ ^' ^^ ' 
of Bankruptcy, and, in default thereof, it will R«8*«tratioii. 
riot be received in evidence. (Act of 1861, 
8. 194.) 

A memorandum of registration must be 
written on the face of such deed. (Act of 
1861, s. 196.) 

After the registration, the debtor and Debtor, ere. 

ditor, and 

creditor and trustees will be subiect to the trustee*, sub- 

** Jecttothe 

jurisdiction of the Court of Bankruptcy, and bankruptcy. 
will have the benefit of, and be liable to, the 
provisions of the Act, as if the debtor had 
been adjudged a bankrupt, and the creditors 
had proved, and the trustees had been 
appointed creditors' assignees ; and the Court 
may determine all questions under the deed, 
according to the law and practice of bank- 
ruptcy. (Act of 1861, 8. 197.) 

After notice of the registration, no process Protection, 
against the debtor's property or person, other 
than such process as may be had against a 
debtor about to depart out of England, will 
be available, without leave of the Court. 
(Act of 1861, s. 188.) 

If a debtor cannot obtain the assent of a Number of 

creditors re. 

majorityin number,representingthree-fourths g^J ^li^eft. 
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Part IV. in valne, by reason of his being unable to 
Cap. IIL ascertain by whom bills of exchange, or pro- 

J missory notes, or other negotiable securities 

are holden, or by reason of the absence of 
creditors, or other similar circnmstances, it 
will be sufficient if he obtain a majority in 
number, representing three-fourths in value, 
of all his other creditors, provided that 
notice shall have been inserted in one or 
more newspapers, requiring his creditors to 
signify their assent. (Act of 1861, s. 200.) 



Section XVII. 
Of Offences against the Bankrupt Law. 
varioasmif. Any bankrupt who does any of the acts 

demeanon. 

or things following, with intent to defeat or 
defraud creditors, is guilty of a misdemeanor^ 
and may be subjected to punishment by im- 
prisonment for not more than three years, ox 
to any greater punishment attached to the 
offence. 1st If he does not surraider 
(having no lawful impediment) and sign 
such surrender, and submit to be examined. 
2nd. If he does not discover all his property, 
rights, and CTedits, and how, and to whom, 
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and for what consideration, and when he PaetIY. 

Tit. IL 

transferred any part thereof not bona fide Cap. III. 
disposed of in business or laid out in the 
ordinary expense of his family, or does not 
deliver up or dispose, as the Court directs, 
of that which is in his possession or power, 
and deliver up all books, papers, and writ- 
ings in his possession or power, relating to 
his property or affairs. 3rd. If, after adju-* 
dication, or wittim sixty days prior to the 
adjudication, he removes, conceals, or em-* 
be25zles any part of his property to the value 
of lOL 4th. If, in case of any person hav- 
ing, in the beUef of the bankrupt, proved a 
false debt, he fells to disclose the same to 
his assignees. 5th. If he wilfully and 
fraudulently omits any property from his 
schedule. 6th. If he conceals, prevents, or 
withholds the production of any book, deed, 
paper, or writing relating to his property, 
dealings, or affairs. 7th. If, after the filing 
of the petition, or within three months next 
before adjudication, he parts with, conceals^ 
destroys, alters, mutilates, or falsifies any 
document relating to his property, trade, 
dealings, or affairs, or makes any fraudulent 
entry or statement in, or omission from, any 
book, paper, or document relating thereto^ 
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Past IV. 8th. If. within the like time, he has made 
Cap. UL away with or encumbered any part of bis 
*^| * property, or if, after adjudication, he con- 
ceals any debt due to or from him. 9tli. If, 
under his bankruptcy, or at any meeting of 
his creditors within three months next pre- 
ceding the filing of the petition for adjudi- 
cation, he, being a trader, has attempted to 
account for any of his property by fictitious 
losses or expenses. iOth. If, within three 
months next before the filing of the petition 
for adjudication, under the pretence of car- 
rying on business and dealing in the ordinary 
course of trade, he, being a trader, has 
obtained on credit from any person any 
goods or chattels with intent to defraud. 
Ilth. If, within three months next before 
the filing of the petition for adjudication, he, 
being a trader, has pawned, pledged, or dis- 
posed of otherwise than by bona fide trans- 
actions in the ordinary way of his trade, any 
of his goods or chattels which have been 
obtained on credit and remain unpaid for. 
(Act of 1861, s. 221.) 

And, in regard to the offences mentioned 
in the preceding paragraph, the Court has 
the jurisdiction, rights, and powers of justices 
of the peace, in respect of a charge or com- 
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plaint 80 to any felony or indictable misde- Pabt. IV. 
meanor, (Act of 1861, s. 222.) Cap. IIL 

If a bankrupt or his wife refuses to make 
and sign the declaration required by the Act, SSlta ^.° 
or if any other person refuses to be sworn, or 
fully to answer, or to sign his or her exami- 
nation, or to produce any documents which 
ought to be produced, the Court may commit 
such bankrupt, wife of such bankrupt, or 
other person, imtil submission to be sworn 
and fully answer, and sign such examination, 
and produce such documents. (Act of 1849, 
s. 260. And see Act of 1861, s. 211.) 

If a person wilfully disobeys any rule or Ditobedienoe 

to a rule or 

order of the Court, duly made for enforcing oner. 
any of the purposes and provisions of the 
statute, the Court may commit the person 
so offending. (Act of 1861, s. 226.) 

If a petitioning creditor receives, after the creditor re. 

ceiling more 

bankruptcy, any money, satisfaction, or than wg pro- 
security for his debt, or any part thereof, 
whereby he receives more in the pound than 
the other creditors, he will forfeit his whole 
debt, and must also repay or deliver up such 
money, satisfaction, or security, or the full 
value thereof, for the benefit of the creditors. 
(Act of 1849, s. 268.) 

A person who wilfully conceals any real or 
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Past IV. personal estate of the bankrupt, and who 
Trr rL 
Cap. UL d^es not, within forty-two days after the 

^■^[^J^* filing of the petition for adjudication, dis- 

JJ^!l!!S* cover such estate to the Court or to the 



i^S^t']^'' assignees, will forfeit the sum of 1002. and 

perty* 

double the value of the estate so concealed. 
Bewardfor And a pcrsou who voluntarily discovers any 

diicovcring 

^' part of such estate, will be allowed 5 per 

cent., and such further reward as the 
assignees, with the consent of the Court, may 
think fit. (Act of 1849, s. 269.) 

indncemeDt If a Creditor obtains any sum of money, or 

not to<mK)M 

<"«*"•«• any goods, chattels, or security for money, 
from any person, as an inducement for for- 
bearing to oppose, or for consenting to the 
allowance of, the discharge of a bankrupt, or 
to forbear to petition for the recall of the 
same, such creditor will forfeit the treble 
value or amount of such money, goods, 
chattels, or security so obtained. (Act of 
1861, s. 167.) 

Fraoduienuy If ^t® debt Stated by the petitioning 
ciottsiy filing croditor is not really due, or if it is not 

a p«tiaon. "^ 

proved that the person against whom the 
petition is filed was liable, and it also 
appears that the petition was filed fraudu- 
lently or maliciously, the Court will order 
satisfaction. (Act of 1861, s. 91.) 
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Section XVIII. 

Of Miacellaneoua Matter. 

Debts of a bankrupt may, with the con- ^J^^' 
currence of three-fourths in value of the Cap.'iil 
creditors, be ordered to be discharged by j^^ 
means of money nused by way of mortgage ^^^^ 

debts* 

or pledge. (Act of 1861, s. 133.) 

Any mortgagee, with the leave of the^JJ^^gata 
Court, may bid at a sale. (Actof 1861, s. 132.) 

Chattels sold under an execution for the s«i« under 

anexeciu 

recovery of a debt, money demand, or da- ^**°* 
mages exceeding 50!., must, unless the Court 
shall otherwise direct, be sold by the sheriflf 
by public auction ; and such sale must be 
publicly advertised. (Act of 1861, s. 74.) 

The Court may order all post letters ad- Bankrupt's 

•' ^ letters. 

dressed to a bankrupt at the place of which 
he is described in the petition, to be re-ad- 
dressed, sent, or delivered to the official or 
other assignee or other person named in such 
order. (Act of 1849, s. 124.) 

The assignees of a bankrupt trustee may ^SS?^* 
be ordered to convey, assign, or transfer the 
trust property to such person as the Lord 
Chancellor shall think fit. (Act of 1849, 
s. 130.) 

If, on a rehearing, the Court annuls or 
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PabiIV. suspends the order of discharge, all creditors 

Tit II. 

Cap. Ill between the time of the order originally 
^'■^^^J™' taking effect and the time of its being an- 
^^5J^*°" nulled or suspended, will, as against any 
iiithe«ie of property acquired by the bankrupt during 

an order of . •■ i . . . 

bSta*"!mnai- *^^ sam© poriod, and m pnonty to the ori- 
Jidoi"** ginal creditors, be admitted to prove. (Act 

of 1861, s. 169.) 
Where a If & persou who has been duly adjudged 

b«en ad- QT declared bankrupt or insolvent in India 

Judged bonk- *^ 

J^eStin" ^^ ^^7 ^^ *be foreign dominions of Her 

India or any ■«>-•<• •j j. • j» j* 

C0I007. Majesty, is resident or is possessed of pro- 
perty in England, Ireland, or Scotland^ or in 
any colony, plantation, or foreign possession 
of the Grown, an adjudication of bankruptcy, 
sequestration, or insolvency, may be applied 
for against such person in the Court of Bank- 
ruptcy in England, and in the proper Court 
in Scotland, Ireland, and such colony, 
plantation, or foreign possession. (Act of 
1861, s. 218.) 
Enforcing Auv ordcr made in England will be en- 
deni In Scot- forced iu Scotlaud and Ireland; and orders, 

land and Iro- ^ 

conrwaSfy. iutcrlocutors, and decrees, made in Scotland, 
will be ei^orced in England and Ireland; 
and orders made by the Court in Ireland 
will be enforced in England and Scotland. 
(Act of 1861, s. 219.) 
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The Court and the district Courts in Lon- Pabt IV. 
don, and the district Courts in the country, cap. Hi 
are in like manner auxiliary, for all purposes ^' ^ ^^^ ™' 
of proof of deht, and for the examination of Eniidto 
persons and witnesses upon oath, or for other Sary to*"**' 
like purposes, to the Courts acting in matters scouand, 
of bankruptcy or insolvency in Scotland and ouTeTre^**** 
in Ireland, and also to any Court acting in coD^verM^f 
Buch matters in any colony, island, planta- 
tion, or place, under the dominion of Her 
Majesty, or to any British judge elsewhere 
so acting, (Act of 1861, s, 220.) 
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CHAPTER IV. 

OF THE INTEBPOSITION OF THE COUNTT 

COURTS. 

^J^^' Ii^ this chapter it is merely proposed to 
Cap. IV. give a statement of the general jurisdiction 

of the County Courts. 
ActioDB In As a general rule, the County Court has 

which the ^ ' ^ J • 

c^rt^u jurisdiction in all personal actions where the 
jurudietion. ^^j^^ damage, or demand is not more than 

Actions In 50L But, oxcept by agreement, the Court 

du^San!' ''^^^ ^^ jurisdiction in any action of eject- 
ment; nor in any action in which the titie 
to any corporeal or incorporeal hereditaments, 
or to any toll, fair, market, or franchise, is 
bona fide in dispute, and not merely asserted; 
nor in any case in which the validity of any 
devise, bequest, or limitation under any will 
or settlement, may be disputed ; nor in any 
action for malicious prosecution, libel or 
slander, criminal conversation, seduction, or 
breach of promise of marriage. (PoUodc, 
34, 35-8. ) But if a question of title arises 
incidentally, the judge may decide the 
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claim wHch it is the immediate object of Pabt IV. 

Tit II 

the action to enforce, if both parties, at the cap! IV. 
hearing, consent by any writing signed by "~" 
them or their attorneys. (Pollock, 36 ; 
Broom Com. 59, 65-7.) 

If both parties aorree. by a memorandum Jurfidiction 

^ o ' J byagree- 

signed by them or their attorneys, the Court "*"'* 
has jurisdiction in all actions which may be 
brought in any superior court of common 
law, except an action for criminal conver- 
sation. (Pollock, 36.) 

A demand exceeding 50i., but reduced by Reduction of 

° ' •' a claim by 

a disputed set-ofif to a sum not exceeding *^'^' 
50?., is not within'the jurisdiction; but the 
Court has jurisdiction in the case of a balance 
not exceeding 502. after an admitted set-offl 
(Pollock, 35-6 ; Broom Com. 60, 61.) 
The plaintiff may not divide a cause of Division of 

^ '* cauie off 

action, for the purpose of bringing two or ■^*'°"* 
more suits in the County Court, even in 
the case of distinct items, if properly con- 
stituting: one account or claim. The plaintiff, Ltmitiog 

*^ amount of 

however, may reduce his claim to an amount <^^"»*- 
within the jurisdiction of the Court ; but, in 
such case, the judgment will be in fiill dis- 
charge of all demands in respect of the cause 
of action. (Pollock, 36-7 ; Broom Com. 61-4.) 
The jurisdiction extends to the recovery 
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Pabt IV. of any demand not exceeding 50L, whicb. is 

Cap. IV. ^^^ whole or part of the unliquidated balance 

^^ii^^ of a partnership account, or the amount of 

bSm^ a distributive share under an intestacy^ or of 

PtfrtiicrSt or 

**T!JtolSSr ^^y legacy under a will not involving a trust 
Sof.ieg«d/. (PoUock, 41 ; Broom Com, 68.) 

coneiirrent All actious and proceedin£« whicb before 

jariMiictioa ^ ® 

plrioromiru. ^® creatiou of the new County Courts might 
have been brought in any of the superior 
courts of record, may be brought and deter- 
mined in any superior court at the election 
of the parties suing, 1. if the plaintiffs or one 
of the plaintifis dwell more than twenty 
miles in a direct Une from the defendant ; 

2. if the cause of action did not arise wholly, 
or in some material point, within the juris- 
diction of the Court within which the de- 
fendant dwells or carries on his business^ as 
a principal, at the time of the action brought ; 

3. if any officer of the County Court is a 
party, except in respect of any claim to any 
goods and chattels taken in execution of the 
process of the Court, or the proceeds or value 
thereof. (Pollock, 42-3, 49.) 

Lot! or eottt If the plaintiff recovers in a superior court 

Inasaperior . 

coort- a sum not exceeding 202. m actions of con- 
tract, and not exceeding 5L in actions of tort^ 
he will have no costs^ unless the County 
Court had no jurisdiction in the matter, or 
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unless, in the case of an action of tort, the Pabt IV. 
defendant suffered judgment by default, or cap. IV. 
unless the judge certifies that there was a suffi- 
cient reason for bringing the action in the su- 
perior court, or the superior court or judge at 
chambers orders payment of costs on that 
ground, or on the ground that the superior 
court had concurrent jurisdiction, (Pollock^ 
43-7 ; Broom Com. 69.) 

In. actions of contract, within, or reduced Order of 

superior 

by set-off or otherwise to or within 50L.^^^^^^ 

•f ' cause In 

the judge of a superior court may, on terms, court!"'*'' 
after issue joined, order the cause to be tried 
by a County Court. (Pollock, 43 ; Broom 
Com. 60.) 

A plaintiff who has obtained an unsatisfied Judgment 
judgment or order in a County Court, for 
payment of a debt, damages, or costs, may 
obtain a summons from any Court within 
the limits of which the other party then 
dwells or carries on his business, or, by leave 
of the judge, from the court in which judg- 
ment was obtained, requiring him to appear 
to answer such things as are named in the 
dummons. The amount claimed by the sum- 
mons may exceed 50Z., if the excess consists 
of costs which have been incurred in the 
previous proceedings in the actiou,. (Pollock,, 
13L) And the judge before whom the 



lummoos. 
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Fabt IV. gummoDB ia heard may rescind or alter any 

Tit.il 

Cap. IV. order previously made against the defendant 

for payment hy instalmentcf, or may make any 
further or other order either for the payment 
of the whole debt or damages, with costs, 
forthwith, or by instalments, or in any other 
manner which seems to him reasonable and 
just (Pollock, 134.) 

And where a judgment or order for a debt 
not exceeding 202., exclusive of coats, has 
been obtained in any other court of compe- 
tent jurisdiction, such judgment or order 
may be enforced by a County Court in a 
similar manner to that by which a judg- 
ment of a County Court may be enforced by 
means of a judgment summons. (See Pollock, 
210-14.) 
sommary Within six mouths after a bill of exchange 
bills of ex. or a promissory note has become due and 

change and -^ *' 

no«M."°'^^ payable, a plaint may be entered, and a sum- 
mons issued against the person whom the 
holder seeks to charge; and the plaintiff 
may at once sign judgment, unless the de- 
fendant obtains leave to appear to the sum- 
mons and defend the action, upon his payii^ 
into Court the sum indorsed on the sununons, 
and upon affidavit showing reasonable and 
plausible grounds, at leasts for supposing 



COUNTY COURTS 385 

that there may be a defence. (See Pollock, Part IV. 

158-9.) ^: J^. 

When a term has expired, or been duly de- Rec^^of 
termined by a notice to quit, and neither the SSsnu!*"*' 
value of the premises nor the rent exceeds 
50L a year, and no fine or premium has been 
paid, the landlord may recover possession by 
an action in the County Court. A claim for 
rent or mesne profits, or for both, may also be 
added, so that the aggregate amount does not 
exceed 60L (Pollock, 145.) 

The contentious jurisdiction in regard to Probate and 

adminlstra- 

the grant and revocation of probate and let- "**°- 
ters of administration is given to the County 
Court of the district in which the deceased 
had his fixed place of abode, where it appears 
by affidavit that his personal estate is under 
2002., and that he had no real estate of the 
value of 300Z- (Pollock, 223.)* 

In actions in which the debt or damage is Appeal, 
above 201. ; in actions of replevin, where the 
rent or damage exceeds 202. ; in actions for 
the recovery of tenements, where the yearly 
rent or value exceeds 202. ; and in proceed- 
ings in interpleader, where the money 
claimed, or the value of the goods claimed, 

* As to the jurisdiction in certain other cases, see 
Pollock's County Court, Introd. &c. 
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Pabt IV. or of the proceeds thereof, exceeds 20i. ; and 
Cap. IV. i^ ^ actions where the parties agree that 
the Court shall have jurisdiction, there is an 
appeal to one of the superior Courts of 
Common Law, if either party be dissatisfied 
with the determination or direction of the 
County Court in point of law, or upon the 
admission or rejection of any evidence, un- 
less, before the decision of the County Court 
is pronounced, both parties agree in writing, 
signed by themselves or their attorneys or 
agents, that the decision of the Judge shall 
be final. But the Judge's finding of facts 
cannot be questioned. (Pollock, 173-4.) 

If, on a question of probate and adminis* 
iration, either party is dissatisfied with the 
determination of the Judge, in point of law, 
or upon the admission or rejection of anj 
evidence, he may appeal to the Court of 
Probate. (Pollock, 231.) 
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CHAPTER V, 

OF THE LEADING PRINCIPLES OF EVIDENCE BY 
WHICH THE INTERPOSITION OF THE COURTS 
OF COMMON LAW IN CIYIL CASES IS 
REGULATED.* 

Evidence is either direct or indirect. Direct Pabt IV. 
evidence is that which directly proves a fact, ^^p y 
by witnesses, things, or documents. Indirect Dj^^^d 
or circumstantial evidence is that which only eTidS«». 
indirectly proves a fact, by way of inference ; 
and it is either conclusive or presumptive, 
according as the fact to be proved is a ne- 
cessary consequence, or is only a matter 
of probable inference. (Best, 24-6, 388; 
Powell, 48.) 

Direct evidence is either primarv or se- Primary and 

■t "^ i«condary 

condary. Primary evidence would seem to «'^«*«"«^ 

* In addition to the plulosophic and highly instructive 
elementary treatise of Mr. Best, the compendious and 
able treatise of Mr. Powell, and the elaborate practical 
work of Mr. Eoscoe on ' Evidence at Nisi Prius,* on which 
this concise statement of some of the leading principles of 
the Law of Evidence is founded, the reader is referred 
generally td the learned works of Mr. Phillips, Mr. Tayl<*, 
Mr. Starkie, and others, on the same subject. 

8 2 
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Paet IV. be that which coDstitutes the most original 
Tit. II. . . 

Cap. V. and the highest kind of proof. Secondary 

evidence would seem to be that which con- 
stitutes a derivative or inferior kind of 
proof, 
nenerai rule It is a general rule that the highest kind, 
dincJ^to'ii' though not the fullest quantity, of evidence 
adduced, jj^^g^ \yQ given of which the nature of the 

case admits, and which can be obtained; 
and that secondary evidence is only admis- 
sible where primary evidence cannot be Ob- 
Keeping tained. And hence a person may not adduce 

bark a higher 

eridence. g^gij evidcuce as ncccssarily presupposes the 
existence of a higher kind of evidence, of 
which he might have availed himself, but 
which he has kept back. (Best, 1 12-4, 579 ; 
Eoscoe, 1, 4 ; Powell, 4, 41-2.) 

When records and other instruments are 
facts in issue, no derivative evidence of their 
contents is receivable until the absence of 
the original writing is accounted for. (Best, 
299, 300 ; Powell, 41, 356.) 

But when primary evidence cannot be 
had, or at least without such a degree of 
inconvenience as to amount to that which 
would be in the highest degree xmreason- 
able, secondary evidence is receivable ; as 
when an original document is destroyed or 
lost, or is in the possession of the adverse 



Admiui- 
bility of 
secondary 
evidence. 
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party, who does not produce it after due Part IV. 
notice, or of a party who is privileged to Cj^'. vi 
withhold it and insists on his privilege, or 
of a party who is out of the jurisdiction of 
the Court ; or as in the case of a document 
of a puhlic nature, of which, to prevent 
inconvenience, a certified or examined copy 
is sufficient evidence. (Best, 594, 600 ; 
Powell, 318, 337, 356 ; Eoscoe, 415.) 

The law does not recognise any degrees in Kind of 

•econdary 

secondary evidence. A party entitled to re- ^"^^^^f 
sort to secondary evidence may in general'*^®*''*''*®' 
resort to any form of it. Thus, the evidence 
of a witness who has read a destroyed or lost 
document is receivable, though a copy of it 
is in existence. But that which is adduced 
as evidence must really amount to legitimate 
proof; so that a copy of a copy is not receiv- 
able. (Best, 597 ; Boscoe, 12 ; Powell, 355.) 
Hearsay evidence — that is, a statement of Hearsay 

evidence. 

what the witness has heard another say — is 
generally inadmissible. But it is admissible 
when it constitutes part of a transaction, and 
is explanatory of the nature of such transac- 
tion. And (as we shall presently see) there are 
various cases in which general reputation or 
the declarations of other persons may be 
adduced as evidence, (Boscoe, 36, 39, 43 ; 
Powell, 84-8, 91, 94.) 
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Pabt IV. MatteiB of pnbHc and general interest — 

Cap. v. fl^<^^ ^ ^^ boundaries of counties or parishes, 

Erid^on rights of common, daims of hi^waj, &c. — 

^bitel^ may be proved by common reputation, and 

general iiw 

tereit, b^ evcn bv the declaiationB of deceased persons 

declarations •' '^ 

%^I^S^ ^bo ^^1^7 ^ presumed to have had com- 
petent knowledge on the subject^ if such 
declarations were made before any contro- 
versy arose. (Best, 613; Powell, 94, 103-4 ; 
fioscoe, 39-43.) 

EridenceoD Matters of pedigree may be proved by 

pedigree, by 

«K»>ded«ra- declarations of deceased persons connected 
with the &mi]y, if made before any contro- 
versy arose ; by the general reputation of a 
family, proved by a surviving member of it ; 
by entries in books made by members of the 
family ; by correspondence between tiiem ; by 
recitals and descriptions in deeds and wills, 
inscriptions, genealogies, &c. (Best, 614; 
Roscoe, 36-7 ; Powell, 112-22.) 

Declarations Declarations • made by deceased persons 

of d( ceased 

SSS"** *° ^^^ ^^ ^^ interest to pervert the facts, and 
made them against their pecuniary or pro- 
prietary interest, are receivable in evidence 
in proceedings against third parties. (Best, 
615 ; Powell, 129, 131, 133.) 

Contemporaneous declarations made in the 
regular course of business by deceased per- 
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eons, who had a personal knowledge of the Paet IV. 
facts and no interest in misrepresenting the cap. v. 
truth, are admissible in evidence. (Best, 
616; Powell, 138, 144-5 ; Boscoe, 50.) 

The opinions of witnesses are not in ffene- opinions of 

^ '^ witnesses. 

ral admissible as evidence. But in matters 
t)f science, skill, trade, and peculiar know- 
ledge, experts — that is, persons conversant 
with the subject — are often required to 
give their opinions. (Best, 627,630; Powell, 
61-3; Eoscoe, 153.) 

Self-serving evidence is not in general seif-serring 
admissible; but self-disserving statements, ^J*i^YJ^*^5 ■ 
usually termed admissions, are ordinarily re- 
ceivable in civil cases. (Best, 639, 651, 
671.) 

In civil cases, subject to the rules as to how much 

•* evidence is 

the burden of proof, a mere preponderance requisite, 
of probability is a suifficient ground of deci- 
sion : and slight evidence uncontradicted may 
become cogent proof. (Best, 120, 337.) 

The testimony of a single witness is suffi- sufficiency of 

*' one witness. 

cient in civil cases. And where an instru- 
ment is subscribed by several witnesses, it 
is generally suflBcient to call one, except 
that, in the case of wills, it is the practice 
of Courts of Equity to require that all the 
witnesses who are in England, and capable 
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PahtIV. of being produced^ should be examined. 
Cap. v! (Best, 701, 719; Powell, 46, 361; Boscoe, 



116.) 

DatytogiTe No One (except the Sovereign) is ex- 
empted by his position, howev^ exalted, 
from giving evidence. (Best, 168.) 

Eftdfiice Some evidence is excluded on the ground 

agkifiK 

public P0IU7. of public policy, as tending to the public 

detriment. (Best, 732-3 ; Powell, 80-3.) 
pririifged Communications made by a person to his 

comnuaU 

catioM. counsel, solicitor, or attorney, are privileged 
from disclosure, unless the client, whose pri- 
vilege it is, waives it. But no such privilege 
exists in the case of patients and medical 
men, or secrets disclosed in the ordinary 
course of business or friendship. (Best^ 734, 
740; Powell, 73; Eoscoe, 139-42.) 

Fvidencft Except in certain cases provided for by 

tending to i. j 

exjroie lo statuto, a witucss is not obliged to answer 

a proseru- ' o 

w fo?fcimrJ! any question, the answering which would 
have a tendency to expose him to a criminal 
prosecution or proceedings for a penalty or 
a forfeiture, (Best, 169-70; Powell, 68, 
70.) But a witness cannot refuse to answer 
a question on the ground that it may tend 
to show that he owes a debt, or is otherwise 
subject to a civil suit. (Best, 179 ; Powell, 
70.) 
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A person is incompetent to give evidence Part IV, 
while non compos mentis. (Best, 200-2.) c^. y] 
But the testimony of an infant of tender perl^n- 
years is receivable, if he understands thetogi^^eru 

denc6« 

nature and obligation of an oath and the 
consequences of perjury. (Best, 212, 215 j 
^owell, 21-2.) 

A person is deemed to be incompetent to 
be a witness, for want of religious belief, if 
he does not believe in a Supreme Being, who 
will punish perjury either in this life or in 
the next. (Best, 221 ; Powell, 22-6.) 

In the case of Quakers, Moravians, and substitution 

for an oath, 

Separatists, the Legislature has substituted QuJteM'&?^ 
for an oath a solemn affirmation or declara- 
tion, but has annexed to a false affirmation 
or declaration the penalties of perjury. And 
in civil cases, if anyone called as a wit- 
ness refuses, from alleged conscientious 
motives, to be sworn, the Court may permit 
him to make a solemn affirmation or decla- 
ration in a given form. (Best, 227-9 ; Powell, 
23.) 

Parties to any civil proceeding, and their Eridence of 
wives, may be examined on behalf of either their wives, 
or any of the parties therein. But a husband 
must not give evidence against his wife, nor 

8 3 
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Eridence of 
persoDt 
baring a 
pecuniary 
interett. 



Pabt IV. a wife against her husband, in any criminal 
Cap. v. proceedings, or in anyprooeedings institated 
in consequence of adultery. And husbands 
and wives are not compellable to disclose 
any communication by the one to the other 
during the marriage. (Best, 243-4 ; Powell, 
38, 344.) 

Pecuniary interest is not now a ground of 
incompetency to be a witness. But such an 
interest, and certain social relations^ ^^ether 
of kindred or otherwise, and the desire of 
preserving the reputation of the swearer or 
of others with whom he is identified^ are all 
circumstances which may create a bias, and 
should be taken into account in estimating: 
the value of testimony. (See Best, 229, 
263-5 ; Powell, 27-8.) 

The burden of proof lies on the party who 
asserts that which substantially constitutes 
the affirmation of the issue or question in 
dispute, though it may not be an affirmative 
in form, or may involve a n^ative ; so that 
the party who denies that affirmative need 
not give any evidence in support of such 
denial until the party asserting the affinna- 
tive has at least laid some probable grounds 
for belief of it. But this rule does not apply 
where the presumpti(m is in favour of the 



Burden of 
prouf. 
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party asserting the affirmative; nor where PabtIV. 
the case of the opposite party depends on a cap. v. 
fact which is peculiarly within his own know- "~" 
ledge. And proof of a negative may be 
required, when it is not simple, but qualified 
by circumstances which are the matter in 
issue. (Best, 353, 356, 358-61, 363-4, 422 ; 
Powell, 181-4; Boscoe, 89, 90.) 

As a general rule, the party alleging a 
breach of duty must prove it. (Powell, 1 83.) 

If a p}ainti£F succeed, it must be by the Faintiff 

, mutt prerail 

strength of his own right and the clearness ^J^^\ ^^ 
of his own proof, and not by the want of *****^'"**^**^* 
right or weakness of proof on the part of his 
adversary. (Best, 355 ; Boscoe, 660.) 

It is sufficient if only the substance of the substance oi 
issue IS proved. (Best, 371 ; Powell, 187 ; beproTed. 
Boscoe, 81.) 

Evidence may be rejected as irrelevant, what ert. 

dencemaybe 

when the connection between the fact to be 'tJ'SiJIJ* 

unneceMury. 

proved and the evidentiary facts is too re- 
mote and conjectural, or when the evidence 
is not relevant to the {headings or written 
statements which the parties have made to 
enable the tribunal to see the points in dis- 
pute. And evidence is unnecessary when 
the facts have been admitted, or are noticed 
by the Courts ex officio, or deemed notorious. 
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PabtIV. or presumed. (Best, 340-2; Powell, 151, 
ci^. V. 156, 220, 280; Roscoe, 72, 74.) 
EfidmZot Evidence of character is generally irrele^ 

character* . -I'j**!!* '^i i •« 

yant and inadmissiDle in ciTil cases, unless it 

is of the substance of the issue. (Powell, 

225 ; Boscoe, 77.) 

f ''^SSSdS ^® statement of a third party made on 

ofhl/^iM. oath, even in a judicial proceeding, is not 

evidence against a person who was no party 

to such proceeding, nor privy to one who was 

a party. (Best, 609, 621 ; Boscoe, 166.) 

Different- Some prosumptious of law are conclu^ 

kinds of pre- i •» ^^ t 

•umption*. give, and cannot be rebutted ; while others 
are inconclusive, and may be rebutted. And 
the latter may be divided into slight and 
strong, according as they are, or are not of 
sufficient strength to shift the burden of 
proof. (Best, 406, 420 ; Powell, 51.) 

Fretampdon It is presumcd, cdhclusively, that all per- 

of know ledge 

Sf thecOT^ sons are acquamted with the law. And every 
•equencci of pgjgQjj jnQ^st bc takcu to iutond the natural 

consequences of his acts. (Best, 440, 446 ; 
Powell, 53 ; Boscoe, 27.) 
FretumptfoQ A pcrsou is prosumed to be innocent of 

of innocence, 

whlch'u**** ®^y '^^ ^^ breach of the law, until proved 
'****'• to be guilty. (Best, 435, 447, 448 ; PoweU, 

51 ; Boscoe, 26.) 

. No person is to be required to explain or 
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contradict, until enough has been proved to Part IV, 

. . Tit. II. 

warrant a reasonable and just conclusion cap. v. 
against him, in the absence of explanation 
or contradiction. (Best, 448 ; Powell, 49.) 

Where an instrument or act is susceptible 
of two constructions, the one involving that 
which is legal, and the other that which is 
illegal, the parties will be presumed to have 
intended the former. (Best, 449.) 

All persons are presumed to have acted 
rightly; so that non-performance of duty, 
misconduct, irregularity, fraud, perjury, or 
vice, is not to be presumed. (Best, 450-4, 
460 ; Boscoe, 35.) Hence, the Courts are 
inclined to dispense with proof of circum- 
stances which are essential to the validity 
of official and other acts, and by which 
they were probably accompanied in most 
instances. Thus, prior acts are sometimes 
inferred from posterior acts, and posterior 
acts from prior acts, and intermediate 
acts from antecedent and subsequent acts. 
(Best, 456.) • 

Possession, or quasi possession, as the case 
may be, is prima facie evidence of property. 
(Best, 465 ; Eoscoe, 660.) 

The posting of a letter is prima facie presumption 

^ ° ^ of receipt of 

proof of its receipt in due time. (Best, 503.) »i«^t«^- 
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Past IV. The presomption, in the absence of evi- 

Tit II 

Cap. v! denoe to the contrary, is in favour of the 

p^^^^j^^ continuaQce of things in the same state in 

MMortbe which they are proved to have existed. 

Mune stfttt of 

">tan. (Best, 504 ; Koscoe, 27.) 

prMunption There is no presumption of law relative to 

OfCOOttDII- ^ ^ 

hlmufiife. ^^ extreme duration of human life. But 
when a person goes abroad, or leaves his 
usual place of resort, and has not been heard 
of for seven years, the presumption of the 
continuance of life ceases. (Best^ 508 ; 
Boscoe, 34.) 

prMumpdon In the absence ot evidence to the contrary, 

M 10 •Ump. 

a document which is lost or not produced on 
notice, will be presumed to have been duly 
stamped. (Best, 310 ; Powell, 356 ; Soscoe, 
36.) 
Proof of The execution of a deed must be proved 

by at least one, and, in some cases^ by all 
the attesting witnesses, notwithstanding the 
testimony of third persons, or an admission 
of the party by whom it was executed, except 
it be a formal admission made inter partes for 
the purpose of the trial. If the witnesses 
are dead, or insane, or out of the jurisdiction 
of the Court, or cannot be found, proof may 
be given of their handwriting. No proof, 
however, is required of a deed more than 
thirty years old and coming &om the proper 
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custody. (Best, 294-5 ; Powell, 359-60 ; P^ibt IV. 
Soscoe, 114, 120.) And documents attested, cap. v! 
but not requiring attestation, may be proved pro^f^ 
as if not attested. (Best, 295-6 ; Powell, wMcHe. 

quire no 
359-60.) aitesution. 

Judgment as to the genuineness of hand- Proof of 
writing may be formed from having seen the 
person write on former occasions ; or from 
having corresponded with him, or had other 
opportimities of seeing his handwriting ; or 
from a comparison of the handwriting in 
question with other documents proved or 
admitted to have been written by him. 
(Best, 316; Powell, 356; Boscoe, 119-20.) 

Where part of a document or statement is Righttohare 

context read. 

used against a person, he has a right to have 
the whole of it laid before the jury, so far as 
it bears upon the part so used. (See Best, 
640; Powell, 277.) 
That part of a record which states what Evidence of 

*■ a record. 

has taken place cannot be disputed ; but the 
judicial part is in general only evidence 
against those who are parties or privy to the 
proceeding. (Best, 742-3 ; Boscoe, 157-8.) 

Either party in a civil proceeding in any totpirt and 
of the superior Courts is entitled to an in- SKu^ ' 
spection of documents in the possession of 
the opposite party, and to take copies of 
them. (Best, 752-3; Powell, 331-2.) 
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Part IV. When documents required as evidence'^are 
Tit II 
Cap. v. ^^ ^^^ possession of the adverse party, a 

NottoTto Eiotice to produce them should be served on 
SocwneBU. him; and, if he does not produce them, 
secondary evidence of their contents may he 
given. If they are in the possession of a 
third person, he may be served with a sub- 
poena duces tecum, Le. a summons to attend 
the trial as a witness, and bring the docu- 
ments with him. But a person need not 
produce documents, if the disclosure would 
involve a breach of professional confidence, 
or might subject him to a criminal prose- 
cution, penalty, or forfeiture, or loss of his 
estate or interest. So that he or his attor- 
ney need not produce the mimiments of title 
to his estate, but secondary evidence of their 
contents may be given. (Best, 289-90; 
Powell, 337-8; Eoscoe, 7, 133.) 
NoHce to Either party may call on the other party, 
meuu. by notice, to admit any document, saving all 
just exceptions; and in case of refusal or 
neglect to admit it, the costs of proving the 
document must be paid by the party so 
neglecting or refusing, whatever the result 
of the cause may be, unless the Judge certi- 
fies that the refusal to admit was reasonable. 
(Best, 759; Powell, 168-9.) 
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ABATEMENT, 64. 

deprivation of possession hj, 54. 
of nuisances, 269. 

ACCEPTANCE, 
of a biU, 162-5. 
for honour, 164. 
supra protest, 165. 
per proc, 165. 

ACCIDENT. See Action, NuiSANCfis. 

ACCOMMODATION BILL, 148. 

ACCORD AND SATISFACTION, 272. 

ACCOUNT, 

action of, 286. 

ACCOUNTS, 

of agents, 245. 

open, stated, and settled, 185. 

connected, 188. 

ACTION. See Damages. 
defined, 278. 

where an action may be maintained, 278. 
false representation, 279. 
injury to a right, 280. 

responsibility for accident or misfortune, 280. 
joint tortfeasors, 280. 
negligence of the plaintiff, 280. 
injury from a pubuc nuisance, 281. 
on an agreement to do an act at a future time, 281. 
liability of judicial officers, 281. 
where the wrong done is both a tort and a felony, 282. 
liability of infiants for torts, 282. 
division of actions, 282. 
personal actions, ^3, 
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ACnON— (MMfmtwiQ. 

actions ex oantzactu, 283w _ 

aaBompsity or on promises^ 284. 

debt, 285. 

aooonnty 286. 

coyenanty 286. 

scire faciikfly 286. 
actions ex delicto^ 287. 

trespass and trespass on the case, 287. 

trespass for remoyal of goods, 288. 

troyer, 288. 

lepleyin, 290. 

dennue, 292. 

ejectment, 293. 
action of trespass qnare dansom ficegit, 294. 
limitation of actions, 300. 

ADJUSTMENT, 226. 

ADMINISTRATION, 
in County Court, 385. 

ADMINISTRATORS, 231-3. 

AFFRAY, 5, 12. 

AGENTS. See Pedtcipals. 

AGREEMENT. See Contbact, 

AIR, 

light to, 99. 

ALIENS, 

contracts hy, 48. 

ANIMALS, 

ferocious, 8. 

APPRENTICESHIP, 
contract of, 239. 

rights of niaster and apprentice, 239. 
determination of, 240. 
transfer of services, 241. 

ARBITRATION, 273. 

AREA, 

unguarded, 7. 
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ARRANGEMENT, 
deed of, 368. 

ARREST, 

by a magistrate, 10. 

by a constable, 11. 

by a private indiyidual, 11. 

of a person about to leave England, 14. 

of a ship, 218. 

ASSAULT, 3, 4. 

ASSIGNMENT, 
of a contract, 50. 

transfer of property in a chattel personal by one in 
whom it is not vested, 146. 

ASSUMPSIT, 284. 

AUCTIONEER, 

agent of seller and buyer, 119. 

AVERAGE, 222. 

BAILMENT, 

definition of, 227. 

different kinds of bailments, 227. 

responsibility of the different kinds of bailees, 228. 

special qualified property of a bailee, 230. 

BANK-NOTE, 
defined, 149. 

BANKRUPTCY. 

two great Bankruptcy Acts, 812. 

I. The Court generally; the written law hy which it is 
governed; and its officers, 

formerly two Courts for adjusting affairs of debtors, 312. 

abolition of Insolvent Debtors' Court, 812. 

jurisdiction of the Court, 312. 

constitution and powers of the Court, 813. 

registrar's powers and duties, 313. 

transmission of copies of entries, adjudications, &c. 

to chief renstrar, 314. 
messenger's auties discharged by high bailiff of County 

Court, 815. 
solicitors of the Court may appear and plead without 

counsel, 316, 
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BANKRUPTCY— (ww^Mwicrf). 

II. Persons liable to be bankrtgjis. 

who are^ and who are not^ traders^ 315. 

where non-traders ai*e not adjudged bankniptSy 316. 

trader haying priyilege of Parliament^ 316. 

HL Acts of Bankruptcy, 

certain acts of bankruptcy — 
in the caae of traders^ 316. 
in the case of non-traders, 318. 
execution by seizure and sale of the effects of a trader^ 

319. 
conyeyance or assignment for the benefit of creditors of 

a trader, 319. 
debtor, whether trader or non-trader, lying in prison, 

or escaping out of prison, 320. 
debtor filmg a declaration of insolyency, 320. 
trader giying the petitioning creditor more than the 

other creditors, 321. 
adjudication on a petition filed abroad, 321. 
trader haying priyilege of Parliament not paying, se- 
curing, or compounding for his debt, 321. 
trader not paying, securmg, or compounding for his 

debt, after summons, 322. 
act of bankruptcy more than twelye months before 

petition, 324. 

IV. The adjudication, and the proceedings before and after 
it, generally, 

mode of obtaining adjudication, and its effects^ 324. 

who may petition for adjudication, 324. 

adjudication imder ordinary circumstances, 325. 

amount of debt of petitioning creditor, 325. 

where a petition by a debtor against himself (he not 
owing 300/.) is to be filed, 326. 

adjudication on the petition of a creditor, after a peti- 
tion by another creditor or by the debtor himself, 326. 

adjudication against debtor petitioning in forma pau- 
peris, 326. 

notice to gaoler, 328. 

where a debtor is of imsound mind, 328. 

showing cause against adjudication, 329. 

first meeting after adjudication, 329. 

search warrant for bankrupt's property, 330. 

agreement to make a man a bankrupt, 330. 



INDEX. 405 

BANKRUPTCY— (continued), 

death of a bankrupt^ 830. 

appointment of a public sitting for the last examina- 
tion, 330. 

adjournment of last examination, 331. 

tamng the opinion of the Commissioner or Judge upon 
the registrar's certificate, 331. 

decision of disputed points, 331. 

taking the opinion oi the Court on a special case, 331. 

V. Ajudgment'dehtor mmmons, 330. 

YI. The appointment of assignees^ their rights and duties. 

appointment of official assignees, 333. 

official assignee taking possession, 334. 

choice of assignees, 334. 

security by assignees, and appointment of a manager, 

334. 
appointment of bankrupt to manage and help, 334. 
certificate of appointment, 336. 
appointment of a new creditors' assignee or manager, 

power of the Court as regards the appointment of 
assignees, 335. 

divestment of the estate out of the official assignee, 
336. 

account, and list of creditors rendered by official as- 
signee, 336. 

realisation of the assets, 336. 

powers of assignees, 337. 

account by the creditors' assignee to the official assignee 
or the registrar, 337. 

submitting statement of accoimt, 337. 

examination thereof, 337. 

declaration as to sum to be divided, and allowance, 338. 

statement of creditors' assignee's accounts, 338. 

position of official assignee after discharge of creditors' 
assignee, 338. 

VII. The property which vests in the assignees* 

what vests in the assignees, 338-9. 

clauses in the stat. 8 & 4 Wm. IV. c 74^ as to estates 

tail, 339. 
vesting order as to copyhold or customary land, 339. 
life estate of a bankrupt^ 339. 
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BANKRUPTCY— (cofrfmti«0- 

effect of an election or lef uBal by asmgnees to take land 

conveyed or leased, or agreed to be conveyed oi 

leased; to ^e banlmipt^ 340. 
seauestration, 841. ' 

oiaer upon bankrupt to convey to a purchaser^ 341. 
redemption and sale of estate mortgaged or pledged by 

bankrupt) 341. 
impeaching title to property sold, 342. 
transfer of banlmipt s funded property to the assignees, 

342. 
order upon an officer or agent to pay or deliver over to 

the assignees or the Bimk, 342. 
chattels in the order or dispoeition of the bankrupt, 345, 
sale of book-debts and good-wiU, 843. 
pay, half-pay, salary, or penrion, 843. 
powers, 343. 

Vm. The hanknjq^s duties, Uabilities, and protectum. 
acquisition of property, and contracts by uncertificated 

bankrupt, 343. 
arrest and seizure of the documents and property of a 

debtor who is about to quit England, 344. 
apprehension of bankrupt who is keeping out of the 

way, 344. 
bankrupt's statement of accounts, 344. 
delivery up and discovery of books and papers, 345. 
rights of assignees to the books of account as against 

third persons, 345. 
bankrupt's freedom from arrest, 346. 
practice when bankrupt is in custody, 346. 
release of bankrupt, mQ. 
acts for getting in or protecting the estate, 347. 

IX. The exammation of the bankrupt and other penom, 

examination of bankrupt or his wife, 347. 
summoning of third persons before adjudication, 347. 
summoning of third persons after adjudication, 348. 
mode of examination, 348. 
parties and witnesses not attending before a registrar, 

or wilfully swearing falsely before hina, 349. 
person examined before a registrar refusing to answer, 
• or to swear, or to sign his examination, 349. 
admission of debt due to bankrupt, 349. 
attendance of witnesses, 349. 
examination of witnesses in Scotland or Ireland, 349. 
false oath or affirmation, 350. 
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BANKRUPTCY— (con^mwed). 

X. The proof of dehtSy and payments infvU, 

debts contracted after the bankruptcy, 350. 
money payable under process of contempt, 360. 
proportionate part of periodical payments, 350. 
mstisdments, 350. 
damages, 351. 

payments in respect of premiums or sums payable pe- 
riodically, 351. 
monejr payable at a future time, 351. 
liability in respect of suretyship, 351. 
claim of obligee in a bottomry or respondentia bond, 

and of an insured, 352. 
annuity, 352. 

debt payable on a contingency, 353. 
liability to pay money on a contingency, 353. 
ffoods pledged by agent, 354. 
interest, 354. 
costs, 354. 
arrears of rent, 354. 
assessed taxes, 355. 
parochial rates, 355. 
moneys or effects, deeds or securities, belonging to a 

society, 355. 
wa^s of clerks or servants, 355. 
wages of labourers or worlanen, 356. 
apprentices, 356. 
set-off, 356. 
mode of proof, 356. 
examination of accounts, 357. 
list of creditors who have proved, 357. 
election to relinquish an action or suit, 357. 
expunging a proof, 358. 

XL The dividend, 

debiting creditors' assignee with interest, 368. 

calculation of a dividend, 358. 

list of creditors, with their dividends, 358. 

subsequent accounts and dividends, 350. 

where a creditor may receive more than a rateable 

proportion, 359. 
list of unclaimed dividends and outetanding debts^ 369. 
payment into bank, 359. 
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BANKRUPTCY— (cofrfimierf). 

transfer of undaiined monejB, 359, 
surplus; 360. 

Xn. The discharge, 

classification of certificates abolished, 300. 

substitutes for them; 360. 

sitting for the purpose of considering the question oi 

discharge; 3o0. 
rules to be observed in granting orders of discharge, 

860. 
discharge of bankrupts whose certificates liave been 

refused before the Act of 1861; 362. 
effect of the order of discharge, 362. 
inducing creditor to forbear opposing order of di&- 

char^C; 364. 
reviewing order of discharge; 364. 
when the order of discharge must be drawn up and 

bear date, 364 
appeal for or against the order of discharge, 364. 
notice of the order; 366. 

Xni. Traneactione affected or not affected hy the bank- 
ruptcy, 

fraudulent transfers; 365. 

warrants of attorney to confess judgment; cognovits, 

and consents to a Judge's order for judgment, 365. 
what transactions prior to the petition for adjudication 

are valid, 366. 

XrV. Suependmg bankrtqjtcy proceedings, and winding t^) 
the ekate as the creditors may think jfU, 

resolution of creditors to stay proceedings in bank- 
ruptey; 367. 

XV. The change from bankruptcy to a deed of arrange- 
ment, suf^ject to the approval and control of the Court. 

resolution to wind up under a deed; 368. 
subsequent proceedings for that purpose; 368. 
notice of a bankruptoy being annidled, 369. 

XVI. Winding up a debtor^s estate under a deed of com- 
position, suf^ject to the jurisdiction of the Courts where 
no bankruptcy proceedings have been taken* 

creditors' deed when binding on all the oreditors, 370. 
registration, 370. 
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BANKRUPTCY — (cotdinued). 

debtor, creditor, and trustees, subject to the law of 

bankruptcy, 371. 
protection, 371. 
number of creditors required to bind the rest, 371. 

Xyn. Offences against the Bankrupt Law, 

various misdemeanors, 372. 

refusal to do certain acts, 375. 

disobedience to a rule or order, 375. 

creditor receiving more than his proportion, 375. 

punishment for concealing a bankrupt's property, 376. 

reward for discovering it, 376. 

inducement not to oppose discharge, 376. 

fi^udulently and maliciously filing a petition, 376. 

XVm. Miscellaneous matters, 

mortgage or pledge to pay debts, 377. 

bidding at a sale, 377. 

sale under an execution, 377. 

bankrupt's letters, 377. 

bankrupt trustee, 377. 

rights of intervening creditors, in the case of an order 
of discharge being annulled or suspended, 378. 

where a debtor has oeen adjudged bankrupt or insol- 
vent in India or anv colony, 378. 

enforcing English orders in Scotland and Ireland, and 
conversely, 378. 

Courts in England to be auxiliary to Courts in Scot- 
land, Ireland, or elsewhere, in other respects ; and 
conversely, 3/9. 

BARRATRY, 219. 

BATTERY, 3, 4. 

BILL OF LADING, 198. 

BILLS AND NOTES. 

bill of exchange defined, 147. 

accommodation bill, 148. 

holder of a bill, 148. 

cheque defined, 148. 

bank-note defined, 149. 

difierence between a cheque and a bill of exchange, 149. 

promissory note defined, 149. 

T 
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BILLS AND NOTES — (oofi^mtied). 

parties to a bill or note^ 150. 

requisites in a bill or note, 150. 

form of a bill, 151. 

form of a note, 152. 

date, 152. 

month, 152. 

consideration, 152. 

inland and foreign bills or notes, 163. 

foreign bills in parts, 153. 

by "^at law bills are governed, 164. 

transfer of bill or note, 154. 

designation of payee, 154. 

simUaritj of a note, when indorsed, to a biU, 156. 

application of the law of biUs to notes, 155. 

inaorsement and transfer of bills or notes, 155. 

fidl or special indorsement, 155. 

indorsement in blank, 155. 

bill indorsed in blank, and afterwards in full, 156. 

indorsement in auter droit, 157. 

restrictive indorsement, 157. 

who may transfer, 157. 

rights of bona fide holder for value, 158. 

time of transfer, 158. 

position of a person who takes a bill or note over- 
due, 159. 

delivery, 159. 

indorsement of biUs or notes under 51,, 159. 
operation of a bill, 159. 
operation of a note, 160. 
bability of the parties to a bill, 160. 
liability of the parties to a note, 161. 
presentment of a bill for acceptance, 161. 
presentment of a note, 161. 

where presentment for acceptance is necessary, 162. 
time for presentment, 162. 
acceptance, 162. 

writing and signature necessary to an accept- 
ance, 162. 

different kinds of acceptances, 163. 

accepting payable at a banker's, 163. 

what an acceptance admits, 164. 

for honour, 164. 

supra protest, 165. 

acceptance or indorsement per proc, 166. 
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BILLS AND NOTES— (con^wi««0. 
presentment for payment^ 

where necessary, 166. 

to whom made, 166. 

when made, 166. 
days of grace, 166. 
usances, 167. 
notice of dishonour, 169. 
protesting or noting^ 169. 
when notice of dishonour should be given^ 170. 
what amounts to notice, 171. 

consequence of not presenting or giving notice of dis- 
honour, 168, 171. 
payment, 171. 

against whom payment may be enforced^ 171. 
amount recoverable, 172. 
defacinjg stamp on payment, 173. 
delivering up a bill or note on payment^ 173. 
susnension by renewal, 173. 
adcung a condition or qualification^ 173. 
altei^ation, 174. 
extinguishment, 175. 
satisfaction, 176. 
discharge, 176. 
discounting, receiving, or cashing a biU or note or ne« 

gotiable security, 176. 
payment of a forged cheque^ 177. 
forged indorsement, 177. 
loss of notes, bills, &c., 178. 
crossed cheques, 179. 
bills and notes under 6/., 179. 
agent drawing, indorsing, and accepting, 247. 
summary procedure on, 384. 

BOTTOMRY, 203. 

BROKERS, 

who are, 261. 

agents of buyer and seller, 119. 

BUILDINGS, 
waste in, 62. 
support of, 59, 100, 101. 

BUSHES, 

property in^ 113. 

T 2 
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CANAL COMPANIES, 
are carriers, 253. 

CARRIERS. . 

definition of a common earner, 25d. 
duty of carriers, 253. , ^-^ 

responsibility of carriers of goods, 255. 

of carriers of passengers, 259. 

of rdlway companies in cases of accident^ 259. 

of railway companies for luggage, 269. 
duty of a ferryman, 260. 

CATS, 

destroying, 56. 

CELLARS, 

unguarded, 7. 

CERTIORARI, 307. 

CHAMPERTY, 49. 

CHARACTER. See Libel, Slaitdeb, Master a5d 
Sekvaiit. 

CHARGING ORDERS, 186. 
CHARTERERS. See Shipownbks. 
CHARTER-PARTY, 196, 

CHEQUE, 

defined, 148. 

how it diflers from a bill of exchange, 149. 
payment of forged or altered, 177. 
crossed, 178. 

CHILDREN. See Parent and Child, Guardian and 
Ward. 

CHOSES IN ACTION, 
not assignable, 146. 

CLERK. See Pbincipals and Agents. 
authority of, 244. 

COGNOVIT, 31. 

COMMISSION, 246. 

COMMODATUM, 227-8. 
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COMMON, 

disturbance of, 66. 

COMPOSITION, 
deed of, 370. 

CONSIDERATION. See Conteacts. 
for a bill or note, 152. 

CONTKAOTS. SeeVENDOBS aitd Ptjechasees. 

Sromise distinguished from a contract, 30. 
efinition of a contract, 30. 
express and implied contracts, 30. 
executed and executory contracts, 30. 
division of contracts, 31. 
contracts of record, 31. 
cognovit, 31. 
recognisance, 31. 

characteristics of contracts of record, 32. 
contracts under seal, 32. 
simple contracts, 32. 
parol agreement, 33. 
requisites to a contract, 34. 
terms must be definitely settled, 34. 
mutual assent necessary, 34 
rescission of an offer, 34. 
posting a letter of acceptance, 34. 
where the contract must be in writing signed, 36. 
three ingredients in a simple contract, 37. 
what amounts to a consideration, 38. 
from whom the consideration must move, 39, 
considerations executed, executory, contemporaneous, 

and continuing, 39. 
necessity for a request, 40. 
where the request or the promise is implied, 40. 
where the consideration will not support an express 

promise, 42. 
illegal contracts, 42. 

two kinds of illegality, 42. 

illegality by the unwritten law, 43. 

contracts interfering with justice, 43. 

fraud, 43. 

falsehood, 43-4. 

contracts of inmioral tendency, 44. 

illegal contracts generally, 49. 
by persons who are not free agents, 44. 
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CONTRACTS — (oontmtted), 

by inf antBy 44 

bj penoDB of unBOimd mind, 46. 

by intoxicated personB^ 47. 

b J aliens, 48. 

by^ outlaws, 48. 

distinction between void and voidable traxiBactians^ ss 
regaids confinnation, 49. 

motive or animus in cases of breach of oomtract^ 50. 

assignment of a contract, 50. 

how a contract ought to be evidenced and con- 
strued, 60. 

CONVERSION, 289. 

COVENANT, 

action of, 286. 

COUNTY COURTS. 

actions in which the County Court has jurisdiction^ 380. 

actions in which it has no jurisdiction, 380. 

jurisdiction by agreement, 381. 

reduction of a claim by set-off, 381. 

division of cause of action, 381. 

limiting amount of claim, 381. 

balance of accounts between nartners, or ahaxe under an 

intestacy or of a legacy, 382. 
concurrent jurisdiction of the superior Couitsi, 382. 
loss of costs in a superior Court, 382. 
order of superior Court to tiy cause in the County 

Court, 383. 
judgment summons, 383. 
summary procedure on bills of exchange and pionussoiy 

notes, 3o4. 
recovery of small tenements, 386. 
probate and administration, 385. 
appeal, 385. 

COURTS. See Cotjitet Cottbts. 

enumeration and classification of, 276. 

interposition of the Common Law Courts of general 
jurisdiction, 279. 

of what the practice of the Common Law Courts con- 
sists, 279. 

interposition of the Court of BanJoruptcy, 310. 
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CREDITORS. See Debtob and Ceeditor. 

DAMAGES, 

general remarks on, 296. 

measure of, 296. 

in actions of contract, 297. 

in actions of tort, 299. 

in actions against carriers and innkeepers, 262. 

in action of trespass quare clausmn fregit, 295. 

in action of trover, 290. 

for assault, 15. 

for false imprisonment, 15. 

for defamation, 25. 

for malicious prosecution, 28. 

for injuries to proprietary rights, 58-60. 

for trespass, 5o. 

for nuisances, 67-8. 

DAMNUM, 

defined, 264. 
absque injurid. 264. 

DAYS OF GRACE, 166. 

DEBT. - See Debtob aot) Okbditob. 
action of, 285. 

DEBTOR AND CREDITOR See Bankrxjptct. 

debt defined, 181. 
consideration, 181. 
division of debts, 181. 
judgment debt, 181. 
statutes and recognisances, 181. 
elegit, 181. 

warrant of attorney to confess iudgment, 182. 
operation of a judgment as a cnarge, 188. 
elegit after a fieri facias, 184. 

decrees, rules, and orders, having effect of judg- 
ments, 184. 
charging orders, 185. 
specialty debt, 185. 
simple contract debt, 185. 
contract of debt, 185, 
division of accounts, 185. 
open accounts, 185. 
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DEBTOR AND CHEDITOR — (eontmued). 

stated accounts, 185. 

where interest is payable, 186. 

rate of interest, 186. 

conipound interest, 187. 

tender, 187. 

payment by bill or note, 188. 

proof of payment or non-payment, 188. 

stamps on receipts, 188. 

connected accomits, 188. 

appropriation of payments, 189. 

guaranty defined, lo9. 

one person inducing a tradesman to supply goods to 
another person, 189. 

enactments of the Statute of Frauds as to guaranties, 190. 

consideration for a guaianly, 191. 

misrepresentation practised on a soiety, 192. 

discharge of a surety, 192. 

reimbursement of a surety, 192. 

Lord Tenterden's Act as to representations or assu- 
rances, 192. 

set-off, 198. 

DECREES, 

haying effect of judgments, 184 

DEED, 

execution of, by agent^ 247. 

DEFAMATION, 

two kinds of, 16. See Libel, Slakdeb. 

DEFENCE, 
right of, 267. 

DEFORCEMENT, 66. 

' DEL CREDERE/ 262. 

DEMURRAGE, 197. 

DEPOSIT, 

to keep gratis, 227-8. 

to keep for hire, 227, 229. 

DEPOSITUM, 227-^. 

DETINUE, 283, 292. 



DISHONOUR, 

notice of, 169-71. 

DISSEISIN, 54. 

DISTRESS, 

by whom made, 106. 

when made, 105. 

how made, 106. 

sale of, 107. 

what may be taken, 107. 

goods fraudulently removed, 108. 

excessive distress, 108. 

for damage feasant, 270. 

DISTURBANCE, 
of franchise, 65. 
of common, 66, 
of right of way, 66. 
of tenants, 66, 
of pata-onage, 66. 

DITCHES, 

law as to, 102. 

DIVORCE, 84-6. 

DOCUMENTS. See Evidence. 
right to inspect and copy, 899. 
notice to produce, 400. 
notice to admit, 400. 
of a ship, 222. 

DOGS, 

destroying, 56. 

DOWER, 

title to, 80. 

writ of riffht of dower, 282. 

dower unde nihil habet, 282. 

DRIVING, 

furious or careless, 8, 235. 

EASEMENT. See Neighboukiwg Proprietobs. 

EJECTMENT, 293. 
by landlord, 113. 
by a stranger, 113. 

T 3 



418 INDEX. 

ELEGIT, 181, 184. 
ENTRY, 269. 

EVIDENCE, 

direct and indirect, 887. 

primaiy and secondary, 387. 

general rule as to the kind of evidence to be adduced, 

388. 
keeping back a higher evidence, 388. 
admissioiliiy of secondary evidence, 388. 
kind of secondary evidence which is receivable, 389. 
hearsay evidence, 389. 

on matters of public and general interest, by declara- 
tions of deceased persons, &c., 390. 
on pedigree by such declaration, &c., 390. 
declarations of deceased persons in other cases, 390. 
opinions of witnesses, 391. 
self-serving, and self-disserving evidence, 391. 
how much evidence is requisite, 391. 
sufficiency of one witness, 391. 
duty to give evidence, 392. 
agamst public policjr, 392. 
privileged commumcations, 392. 
tending to expose to a prosecution, penalty, or for- 
feiture, 392. 
persons incompetent to ^ve, 393. 
substitution for an oath, m the case of Quakers,&c, 398. 
of parties and their wives, 393. 
of persons having a pecuniary interest, 394 
burden of proof, 394. 

plaintiff must prevail by thestrengthof hisown cafie,395. 
substance of issues must be proved, 395. 
what may be rejected or is unnecessaiy, 895. 
of character, 396. 

in a proceeding between other parties, 396. 
presumntion : 

dinerent kinds of presumption, 396. 

of knowledge of law ana of the consequences of 
acts, 396. 

of innocence, and of that which is light, 396. 

of receipt of letter, 397. 

of contmuance of the same state of things, 398. 

of continuance of human life, 898. 

as to stamp, 398. 
proof of deed, 398. 
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EVIDENCE — (conHnued). 
of contract, 60. 

proof of documents which require no attestation^ 399. 
proof of handwriting, 399. 
right to have context read, 399. 
01 a record, 399. 

right to inspect and copy documents, 399. 
notice to produce documents, 400. 
notice to admit documents, 4O0, 

EXECUTORS AND ADMINISTRATORS, 

defined, 231. 

who may be, 231. 

acts before probate or administration, 231. 

Sersonalty vests in, 232. 
able to creditors and legatees, 232. 
rights of executors or administrators to damages, cove- 
nants, or duties, 232. 
riffht of retainer, 232. 
where personally liable, 232. 
distribution of the assets, 232. 
of a deceased partner, 139. 

FACTORS, 

who are, 261. 

duties of, 261. < 

FALSEHOOD, 

in regard to contracts, 43-4. 

FENCES, 

repair of, 112. 

FERRYMAN, 
duty of, 260. 

FIRE. See Insttraj^cb. 
Hability for, 110. 
obligation to rebuild and pay rent in case of fire, 111. 

FIXTURES, 

defined, 108. 
right to, 109. 

FOOT-PASSENGERS, 
injury to, 7-9. 

FORGERY, 

forged cheque or indorsement, 177. 

FRANCHISE, 

disturbance of, 66. 
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FRAUDS, 

statute of; 85-7. 
in contracts, 43-4 

FREIGHT, 197. 

GARNISHMENT, 805. 

GAS, 

accidents from, 59. 

GENERAL AVERAGE, 202. 

GOODWILL, 
sale of, 127. 

GUARANTY, 189-92. 

GUARDIAN AND WARD. See Isvajxtb. 
different species of guardiansliip, 92. 

by nature, 92. 

for nurture, 92. 

in socage, 92. 

by statute, 98. 

by election, 93. 

by appointment of the Court of Chancerj, 93. 

ad litem, 94. 

by custom, 94. 
obligation to account — liability, 94. 
full age, 94. 
who are infants, 95. 

HABEAS CORPUS, 307. 

HEALTH. See Nttisai^ces. 
injury to, 9. 

HEDGES, 

right to, 102-8, 118. 
waste in, 61. 

HEIRLOOMS, 
waste in, 68. 

IHRE, 

of chattels, 227-8. 
of vehicle, 228. 

HORSE. See DMTorG. 

purchaser of stolen horse, 117. 

waiTanty of a, 122. 

responsibility of the hirer of a, 228-9. 
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HOUSE. See Buildings. 

HUSBAND AND WIFE. 

defence of husband or wife, 4. 

marriages invalid on account of impotence, bigamy, 
want of age, lunacy, consanguinity or affinity, viola- 
tion of prescribed regulations, 70. 
modes of proceeding towards celebration of marriage, 
72. 
by banns, 72. 

by ecclesiastical licence, 73. 
by the superintendent-registrar's certificate, with- 
out licence, 74. 
by the superintendent-registrar's certificate, with 
licence, 75. 
decree declaratory of validity of marriage, legitimacy, 

&c., 76, 
suits for jactitation of marria^, 76. 
mercantile contracts by married women, 77. 
wife's power to bind her husband by contract, 77. 
order of protection of property of wife who is de- 
serted, 78. 
wife judicially separated to be regarded as a feme 

sole as regards her property, 79. 
husband's interest in the wife's real estate, 79. 
wife's interest in the husband's real estate, 80. 
husband's interest in the wife's chattels real, 80. 
husband's interest in the wife's chattels personal, 80. 
wife's contracts before marriaee, 83. 
right of suing on contracts made with married women, 

83. 
custody and correction of the wife, 83. 
divorce before the new Divorce Act, 84. 
the new Divorce Act, 84. 
judicial separation, 84. 
divorce under the new Act, 85, 86. 
alimony, 85. 

marriage after divorce, 86. 
annullmg a marriage, 86. 
separation by consent, 87. 

IMPOUNDING, 271. 

IMPRISONMENT, 

what constitutes, 10. 
false, 10. 
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INDEMNITY, 
to agent, 347. 

INDORSEMENT. See Bqul 

INFANTS. See Pabsbt avd Chud, Ouabdiaf aitd 
Waxd. 
who aie, 95. 
maniage of^ 70. 
contracts by, 44. 
tortB by, 262. 

INJUNCTION, 306. 

INJURIAf 

defined, 264. 
sinedainno, 264. 

mJUBIES. SeeToKn. 

INNKEEPER, 

definition of an innkeeper, 200. 
liability of, 261. 

INSOLVENT DEBTORS, 

abolition of the Court o^ 212. 

INSURERS AND INSURED. 

L Insurance generalfy. 

definition of insurance, 206. 

explanation of the terms in use, 206. 

friuid, misrepresentation, or concealment^ 206. 

return of premiuni. 206. 

ordinary species of insurance, 206. 

n. Life Insuranoe, 
defined, 206. 

on what lives an insurance may be efiocted, 207. 
dedaiation, 208. 

Sroviso, 20b. 
efault in payment of premium, 206. 
days of grace, 209. 

HL Fire Insurance. 

defined, 209. 
interest; 209. 
zi8kB,210. 
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INSURERS AND INSURED -- (coiOmued). 
negligence, 210. 
power of obliging the Insurance money to be laid out 

in repairs, 210. 
recovery of compensation from a wrong-doer, and also 

from an insurer, 210. 

rV. Marine Lisunmce, 

defined, 211. 
tmderwriters, 211. 
brokers, 211. 
premium, 211. 
open or valued policy, 212. 
wager policy, 212. 
interest of me insured, 212. 
overvaluing an interest, 218. 
reassurance, 213. 
double insurance, 213. 
form of policy, 214. 
the memorandum, 217. 
time policy, 217. 
lost or not lost, 218. 
jettison, 218. 
detainment, 218. 
arrest, 218. 
barratry, 219. 

meaning of the memorandum, 210. 
stranding, 220. 
warranty, 220. 
deviation, 221. 
seaworthiness, 221. 
documents, 222. 

general ana particular average, 222. 
losses, 223. 

liability of underwriter, 224. 
abandonment, 224. 

mode of calculating sum to be paid by the under- 
writer, 225. 
adjustment, 226. 
return of premium for short interest, 226. 

INTEREST. See Debtob Aim Cbsditob. 
where payable, 186. 
rate of, 186. 
compound^ 187. 
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INTERPLEADER, 296. 
INTOXICATED PERSONS, 

CODtractH hj, 47. 
INTRUSION, 54. 
lOU, 151. 
JETTISON, 218. 
JUDGMENT, 

debt, 181. 

wwrant of athMmey to confess, 182. 

oper&tioD of, ae a dtar^, 183. 

decrees, rules, and ordew, to liave effect of judg- 
ments, 184. 

operates as a mptget of the cause of actioD, 296. 

an estoppel, 206. 

JUDGMENT SUMMONS, 383. 
JUDGMENT DEBTOR SUMMONS, 332. 
LANDLORDS AND TENANTS. 

distress, 105-8. 

fixtures, 106-10. 

liability for fire, 110. 

obligatton to rebuild and pay rent in case (^ fiie. 111. 

liability to rates and taxes, 111. 

tithe rent-chaige, 111. 

duty of tonant as to the use of property, 112. 

two kinds of repsars, 112. 

liabili^ to repair, 112, 

fences, 113. 

trees, bushes, and hedges, 113. 

contijiuBiice of contract hj tacit consent 113. 

ejectment bj landlord, 113. 

ejectment b; a stranger, 113. 

LEASES, 

necessity for a wiitdng, S6-7. 
LIBEL. See Slanssb. 

defined, 16. 

distinction in effect of verbal and written slander, IS. 

publication, 17. 

what printed or written publications are libellous, 17. 

malice, 17. 
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LIBEL — (continued), 

priyileffed communications, 18. 

letters Dy a clergyman, 18. 

defamatory matter in the course of judicial proceed- 
in^^ 19. 

petitions and memorials complaining of the conduct of 
public functionaries, 19. 

letters to a bishop, 19. 

communications between friends, 19. 

characters of servants, 237. 

reports of le^al proceedings, 20. 

information for members of Parliament, 20. 

speeches of members of Parliament, 20. 

reports of public meetings, 21. 

criticisms and comments, 21. 

comments on acts of public men, 21. 

LIEN, 

legal, 133. 

equitable, 133. 

two kinds of legal lien, 133. 

particular, 134. 

general, 134. 

rules as to the existence, transfer, and cesser of, 134. 

sale of property, 135. 

LIGHT, 

right to, 99. 

LIMITATION, 
of actions, 300. 

LIMITATIONS (Statute of), 
reviving debt barred by, 35. 

LOAN, 

gratuitous, 227-8. 

LOCATIO ET CONDUCTIO, 227-8. 
LOCATIO OPERIS FACENDI, 227, 229. 
LODGING-HOUSE KEEPER, 262. 

LOSS, 

of bills, notes, &c., 178. 
of luggage, 256, 259, 261-2. 

LUGGAGE, 254-5, 259. See Cabriebs. 

MAINTENANCE, 49. 
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MAINTENANCE -- (contmued). 
of cliil^ren, 89-91. 
of parents^ 90. 

MALICE, 

legal sense of, 18. 

MALICIOUS PROSECUTION, 27. 

MANDAMUS, 305. 

MANDATUM, 228, 230. 

MARKET OVERT, 115. 

MARRIAGE. See Husband Ain) Wips. 

MARRIED WOMEN. See HxrsBAirD and Wepb. 

MASTER AND SERVANT. See Apfhbnticbship. 

legal import of the term servant, 234. 

duration of service. 234. 

responsibility of the master for the servant's acts or 
negligence, 235. 

authori^ of servant to buy on credit, 244. 

refusal of servant to expose himself to injury, 2S6, 

responsibility of the servant for want of care, know- 
ledge, or skill, 236. . . 

discharge, and right to wages on dismissal or quitting 
service, 237. 

giving a character, 237. 

responsibiHty for fire, 238. 

enticing awav a servant, or keeping him fironi ois 
master, 238. 

employing another person's task-workman, 238, 

action for injury to a servant, 239. 

defence of master or servant, 4. 

MAYHEM, 3, 6. 

MERGER, 

of simple contracts, 33. 

MINES, 

waste in, 63. 

MONTH, 

meaning of, 152. 
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MORTGAGES, 

legal mortgage defined, 129. 
mortgagor^ and mortgagee's estate and rights, 129. 
mortgage by memorandum or deposit, 131. 
difference between a pledge and a mortgage, 131. 
of ships, 196-6. 

MOTIONS, 304. 

NEGOTIABLE INSTRUMENTS, 146. 
described, 146. 
what instruments are negotiable, 146. 

NEIGHBOURING PROPRIETORS, 96. 
profits k prendre, 96. 
easements defined, 96. 
dominant and servient tenements, 97. 
running water, 97. 
well water, 98. 

servitude of receiving and discharging water, 98. 
passage for waste water, 98. 
light and air, 99. 

rights of owner of suiface and subsoil, 100. 
support of land and buildings by adjacent land or 

adjoining houses, 100. 
support of upper stories, 101. 
waste land on the side of a river or highway, 101. 
trees, 102. 

hedges and ditches, 102. 
express grant of an easement, 103. 
presumption of a grant, 103. 
miplied grants of easements, 103. 
repairs incident to easements, 104. 
transfer of rights, 104. 
cesser of easements, 104. 

NOTES. See Bills and Notes. 

NOTING A BILL, 169. 

NUISANCES, 
defined, 6. 

where redress not granted, 6. 
different sorts of nuisances, 6. 
wells or shafts, 7. 
dangerous paths, vaults, areas, or sewers, 7. 
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NUISANCES — (contmued). 
ferociouB animals, 8. 

injuriously affecting anoth^'s property, or his reason- 
able enjoyment of it, 67. 
remedy in damagesy 58. 
no action for reasonable customary use of a xigbt^ nor 

for diminishing another's pleasure, 68. 
endangering anomer's buildingB, 69. 
introducing explosive materials, 69. 
negligence in regard to gas, 69. 
damages for the obstruction of a right, 59. 
damages recoverable by lessee and reversioner, 60. 
abatement, 269. 
remedy for public, 281. 

OFFICERS, 

liability of judicial, 281. 

ORDERS, 

having effect of judgments, 184. 

OUSTER, 54 

OUTLAWS, 

contracts by, 48. 

PARENT AND CHILD. See Infants. 
who are legitimate children, 88. 
custody and education of children, 88. 
maintenance of legitimate children, 89. 
the father's power over his children, 89. 
the mother's power over her children, 89. 
actions by parents, 90. 
maintenance of illegitimate children, 91. 
defence of parent or child, 4 

PAROL, 

meaning of the word, 33. 

PARTNERS. 

partnership defined, 136. 

contract oi partnership, 136. 

articles of partnership, 136. 

who may be partners, 136. 

criterion and requisites of a partnership, 137, 

different positions of persons interested in the profits, 137 

dormant partner, 138. 

nominal partner, 138. 
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PARTNERS — (continued). 

admission of a new partner^ 139. 
executors of a deceased partner, 139. 
liability of executors on oecoming partners, 139. 
shares^ 139. 
conduct, 140. 

power of individual partners, 140. 
action by one partner against another, 142, 382. 
commencement of liability and responsibility of part- 
ners, 142. 
cessation of liability, 143. 
rights of creditors, 144. 
dissolution, 144. 

PATHS, 

dangerous, 7. 

PATRONAGE, 

disturbance of, 66. 

PAWNBROKER. See Pledge. 

' PER PROCURATION,' 
import of, 247. 

PITS, 

waste in, 63. 

PLEDGE. 

difference between a pledge and a mortgage, 132. 

suing the pawnee, 132. 

transfer of possession, 132. 

sale of pledges by a pawnbroker, 132. 

stolen property pledged, 132. 

responsibility of pawnee, 229. 

by an agent, 248. 

POLICY. See Ii^subai^ce. 
POSSESSION, 

deprivation of, 67. 

PREMIUM. See Insubance. 

PRESENTMENT, 

of a bill or note, 161-2, 166-6, 168, 171. 

PRINCIPAL AND AGENT. 
agent defined, 242. 
who may be agent, 242. 
mode of appointment, 242. 
what may be deputed, 242. 
different sorts of authorities, 243. 
extent of agent's authority, 248, 
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PRINCIPAL AND AGENT— (cofrfmtied). 
exceeding authority^ 245. 
accounts, 245. 

xemimerated and uniemunerated agents, 246. 
commission, 246. 
advances by agent^ 247. 
indenmity, 247. 
execution of a deed, 247. 

drawing, indorsing, or accepting bills or notes, 247. 
purchases from an agent, 248. 
pledges, lien, or securities by an agent, 248. 
notice to agent or to principal, 248. 
agent's representation or admission, 248. 
payment, tender, or delivery to an agent, 249. 
responsibility for agent's acts or neglect, 249. 
determination of agent's authority, 249. 
ratification of the act of an agent, 250. 
agent's liability, 250. 
suits by an agent, 251. 
factors and brokers, 251. 
keeping and insuring goods, 251. 
price, 251. 
credit, 251. 
' del credere,' 252. 

PROBATE, 

in County Court, 385. 

PROCEDENDO, 307. 

PROCEEDINGS. See AcnoN. 

proceedings other than by action, 304. 
motions, 304. 
garnishment, 305. 
interpleader, 305. 
manoamus, 305. 
injunction, 306. 
prohibition, 307. 
procedendo, 307. 
certiorari, 307. 
habeas corpus, 307. 

PROFITS A PRENDRE, 96. 
PROHIBITION, 307. 

PROMISE, 
defined, 30. 

PROMISSORY NOTES. See Bills and Notes. 
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PROTEST, 169, 170. 

QUARE IMPEDIT, 282. 

RAILWAY COMPANIES, 
are carriers, 263. 
HabUity of, 267-9. 

RATES, 

liabUity to, 111. 

RE-ASSURANCE, 213. 

RECAPTION, 268. 

RECOGNISANCE, 31, 181. 

REMITTER, 275. 

REPAIRS, 

two kinds of, 112. 
liability to, 104, 112. 
incident to easements, 104. 

REPLEVIN, 290. 

RESPONDENTIA, 203. 

RETAINER, 232, 275. 

RIGHTS AND WRONGS. See Torts. 

I. Comeming the person, character, or reputation 1 See 

TOETS. ' 

n. Concerning the subjects of property, as cognizable at 
common law, 29. See Contracts, Tobts. 

III. Concerning certain relations of life, as cognizable at 
common law, 69. 

1. Domestic relations of life, 70. 

husband and wife, 70. 
parent and child, 88. 
guardian and ward, 92. 

2. Relations of life in respect of property, 96. 

neiffhbouring proprietors, 96. 

landlords and tenants, 106. 

vendors and purchasers, 116. 

mortgagors and mortgagees, 129. 

pledgors and pledgees, 132. 

persons having a hen, 133. 

partners, 136. 

parties to bills of exchange and notes, 146. 
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BIGHTS AND WRONGS — (continued). 

debtors and creditors generally, 181. 
^ shipowners and charterers, 194. 

insurers and insured, 205. 

bailors and bailees generally, 227. 

executors and administrators, 231. 

3. Relations of life in respect of employment, 234. 
masters, servants, workmen, and apprentices, 234. 
principals and agents, 242. 
carriers, passengers, and owners of lugga^, 253. 
innkeepers and guests, 260. 
lodging-house keepers and lodgers, 262. 

IV. J^forcement of private rights, and redress of and pro- 
tection Jrom private wrongs, 

preliminary remarks, 264. 

damnum absque injuria, 264 

damnum defined, 264. 

injuria defined, 264. 

injuria sine damno, 264. 

diyision of rights and wrongs into those founded on 

contract, and those independent of contract, 265. 
transactions which have a contractiye, a tortious, 

and a criminal aspect, 265. 
responsibility for consequences of tort, 266. 

1. Prevention of wrong by a mere personal act, 267. 

defence, 267. 

stoppage in transitu, 267. 

2. Redress by the act of the parties, 268. 

(1) redress by act of the injured party, 268. 
recaption, 268. 

entry, 269. 

abatement of nuisances, 269. 

excessive exercise of a limited right, 270. 
distress for rent, 270. 
distress for damage feasant, 270. 
seizing of heriots and things lying in fimchise, 272. 

(2) redress by the ^oint act of the parties, 272. 
accord and satisfaction, 272. 
arbitration, 273. 

8. Redress by the operation of law, 274. 
retainer, 275. 
remitter, 275. 
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MGHTS AND WRONGS— (cow^mwed). 

4. Eedress and protection by the Courts^ 276. See 
Action'. 
enumeration and classification of the different 

courts, 276. 
courts to the interposition of which the foregoing 

pages are confined, 278. 
by action, 279. 
by other proceedings, 304. 

RULES, 

operating as judgments, 184. 

SALE. See Vendobs and Pttbchasebs. 
contracts for, 35, 86. 

SALVAGE, 201. 

SATISFACTION, 
accord and, 272. 
of a bill or note, 176. 

SCIRE FACIAS, 286. 

SEAWORTHINESS, 221. 

SEDUCTION, 
action for, 239. 

SEPARATION, 

i'udicial, 79, 84. 
\j consent, 87. 

SEQUESTRATION, 341. 

SET-OFF, 193. 

SEWER, 

unguarded, 7. 

SHAFTS, 

unguarded, 7. 

SHIPOWNERS AND CHARTERERS, 
registration, 194. 

shares in a ship and number of registered share- 
holders, 194. 
mode of transfer, 195. 
certificate of sale, 195. 
mortgages, 195. 
certificate of mortgage, 196 

u 
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SHIPOWNERS AND CHABTEHEBS— (continued). 
transmission of mortgaffe, 196. 
discharge of mortgage^ 196. 
charter-party, 196. 
freight, 197. 

shipper, charterer, freighter, owner, 197. 
demurrage, 197. 

oonyeyance in a general ship, 198. 
biU of lading, 198. 

power to h^othecate, or sell the ship, 200. 
responsibih^ of shipowner, 200. 
charges payable by merchant or consignee, 201. 
salvage, 201. 
general average, 202. 
bottomry, 202. 
respondentia, 203. 
interest, 204. 

effect of hypothecation, 204. 
order of payment of loans, 204. 

SHOPMAN, 

authori^ of, to receive money, 245. 

SLANDER. See Libel. 
scandalum magnatum, 21. 
vituperation, 21. 

when the circumstancesrebut presumption of malice, 22. 
truth of the charge, 22. 

imputation of heresy, adulterv, or imchastitY, 22. 
words actionable on account ot some special damage, 22. 
imputation of a contagious disease, 22. 
words injurious to a man in his profession or business, 22. 
repetition of a slander, 23. 
slanderous imputation in answer to enquiry, 24. 
malice in ordmary cases, and in the case of privileged 

communications, 24. 
communications made in prosecution of crime, 24. 
liberty of counsel, 24. 
liberty of judges and magistrates, 25. 
interpretation of slanderous expressions, 25. 
slandler of title, 25. 
damages, 26. 

SOLICITOR, 
duty of, 252. 
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STAMP, 

on bill, draft, or order, to be defa4:ed, 173. 
on receipts, 188. 
presumption as to, 398. 

STATUTES, 181. 

STOLEN GMDODS, 
sale of, 115-17. 

STOPPAGE m TRANSITU, 267. 

STRANDING, 220. 

SURETY, 

misrepresentation practised on a, 192, 
discbarge of, 192. 
reimbursement of, 192. 

TAXES, 

liability to, 111, 

TENANTS. See LAin)LOEDS and Tenants. 
disturbance of, 66. 

THREATS, 3. 

TIMBER. See Teees. 
what is, 61. 
waste in, 61, 

TIME POLICY, 217. 

TITHE RENT-CHARGE, 
liability to. 111. 

TITLE, 

slander of, 25. 

TORTS. See Rights and Weongs. 
I. Injuries affecting corporal security, 

direct or consequential, 2. 

evil intent, 2. 

threats, 3. 

assault, 3. 

battery, 3. 

wounding, 3. 

mayhem, 3. 

assault and battery in defence, 4. 

forcible ejection or entry, 4. 

putting down an affiray, 6. 

where mayhem is excusable, 5. 

u2 
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TORTS— (cow/mucd). 

disproportionate injiury in return, 5. 
injuries from nuisances, 6-8. 
injuries from negligence or earelesaneas^ 8. 
injuries from furious or careless driving, 8. 
duty of persons driving and walking, 8. 
injuries to the health, 6, 9, 67. 

action by personal representative of a person killed by 
a tort, 9. 

11. Injuries affecting corporal liberty, 

corporal liberty defined, 10. 

how violated, 10. 

in what wrongful or false imprisonment consiats, lOt 

authority of a justice of the peace to arrest, 11. 

where a constable may arrest without warrant, 11. 

where a private person may arrest without warrant, 12. 

arrest of a person about to leave England to avoid a 

demand, 14 
confining a person of unsound mind, 15. 
amoimt of damages, 15. 

111. Lfftiriea to character and rqinctation, 16L 
ly. Malicious prosecution, 27. 

V. Infuries affecting proprietary rights, 6^ 

1. in real property, 54. 

ouster, 54. 

abatement, 54.. 

intrusion, 54. 

disseisin, 54. 

deforcement, 55. 
trespass, 55. 
nuisances, 56k 
waste, 60. 
subtraction, 65. 
disturbance, 65» 

2. in personal property, 67. 

deprivation of possession, 67. 
damage, 67. 
wrongful taking, 67. 
wrongful detainer, 67. 
using another's trade marks, 67. 

TRADE MARKS, 

usin^ another's, 67. 
implied warranty as to, 122. 
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TREES. See Timbeb. 
ownership of, 102. 
injuries to, 55. 

property in, 113. i 

waste in, 61. 

TRESPASS. 

definition of a trespass, 54. 

instances of, 55. 

action by tenant and reversioner for injury to buildings 

or trees, 55. 
destroying dogs and cats, 56. 
expelling a trespasser, 56. 
damages for trespass, 56. 
action of trespass, 287. 

trespass on the case, 287. 

trespass de bonis asportatis, 288. 

trespass quare clausum fregit, 294. 

TROVER, 288. 

UNDERWRITERS, 211. 

UNSOUND MIND, PERSONS OF, 
confining, 15. 
marriage of, 71. 
bankrupts, 328. 
contracts and other acts of, 46. 

USANCES, 167. 

VADIUM, 227, 229. 

VAULTS, 

dangerous, 7. 

VENDORS AND PURCHASERS. See Coiitbaots. 
power of disposal, 115. 
sale after execution, 115. 
sale by a person who has not the property in the 

goods, 115. 
verbal contract, 117. 
written contract, 118. 

auctioneer or broker the agent of both parties, 119. 
warranty, 120. 

non-disclosure of defects, 123. 
sale by sample, 124. 
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VENDORS AXD PTIRCHASERS--(coM^«Mi0d). 
aale with all faults, 124. 
where the property passes, 123. 
risk, 125. 

deliveiy on sale or retam, 125. 
ri^t to the price and the goods, 126. 
vendoi^s daly to deliyer, 126. 
deliveiy to an agent, 126. 
lefosal^o accept the gooda^ 126. 
aale without stipulation as to price, 127. 
neglect to pay price, 127. 

efl»ct of provision for avoidance of a contract^ 127. 
rescinding or altering a contract, 127. 
aale of the goodwill, 127. 
contracts and covenants to sell or transfer property do 

not constitute a legal charge, 128. 
vendors and purchasers of real estate and chattels 

real, 128. 

WARD. See Guakdiak ajstd Ward. 
WARRAOT^ OF ATTORNEY, 182. 

WARRANTY, 

on a sale, 120. 

in a policy, 220. 

as to trade marks, 122. 

WASTE, 

defined, 60. 

different kinds of voluntary waste^ 60. 

in trees and hedges, 61. 

for what purposes tenant for life may cut timber, 61. 

what is timber, 61. 

'without impeachment of waste,' 62. 

destruction of germins, trees about a house, fruit trees, 

and fences, 61. 
rights of tenant for life without impeachment of 

waste, 62. 
rights of tenant for years, 62. 
in houses, 62. 

as regards mines and pits, 63. 
altenng the property, 63. 
destruction of heirlooms, 63. 
as regards living creatures, 64. 
who are liable for waste, 64. 
inspection of premises by lessor, 64. 
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WASTE— (cofiftinwecr). 

by ecclesiastical persons, 65. 

by tlie lord or tenants of a manor^ 65. 

WASTE LAND, 101. 

WATER, 

right to use of, 97-8. 

servitude of receiving and discharging, 98. 

passage for waste water, 98. 

WAY, 

disturbance of right of, 66. 

WELLS, 

unguarded, 7. 

WINDOWS, 

obstructing or darkening, 99. 
licence to open, 99. 

WORKMAN, 

employing another's, 239. 

WOUNDING, 3. 

WRONGS. See Rights and Wrongs, Torts. 
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